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On July 3, 2015, Denver Police Detective Barton Malpass (“Petitioner) went to DPD’s 

Records Bureau.  In the office at that time, a female employee was being trained by her female 

supervisor.  The employee was sitting in front of her computer terminal and the supervisor was 

standing next to her.  Petitioner engaged the employee in a conversation about camping trips.   

  
 During the conversation, Petitioner took it upon himself to brush the employee’s hair 

away from her face – twice.  The supervisor advised Petitioner that he could lose a hand doing 

that.  Petitioner further commented on the employees tan, and while doing so, touched her bare 

arm.  Petitioner then started massaging the employee’s shoulders.  She shrugged her shoulders to 



get him to stop.  The supervisor told Petitioner that he needed to leave.  Petitioner did leave; but 

not before walking around the supervisor and tickling her sides with both his hands.1 

 
 Prior to this incident, Petitioner had sent the employee non-work-related emails, one of 

which commented on her “good looks” and another which commented on his own perceived 

cuteness. 

 
 Unsurprisingly, a complaint was filed against Petitioner.  The incident was investigated. 

The investigation revealed that it was not unusual for Petitioner to make comments about the 

appearance of female employees of the Records Bureau.  The investigation also revealed that 

Petitioner was “typically chatty and a little flirty”2 with female employees and that Petitioner, on 

more than one occasion, had been asked to leave the office because he was making this one 

employee uncomfortable and interfering with her training. 

 
 The Deputy Director of Safety (DDOS) determined that Petitioner’s boorish behavior 

against the employee was worthy of a penalty of two fined days3 and that his equally boorish 

behavior against the supervisor justified a ten-day suspension without pay, believing that the 

misconduct, besides harassing, further undermined the supervisor’s authority as a 

trainer/supervisor. 

 
 Petitioner appealed his discipline to a Hearing Officer.  The Hearing Officer affirmed the 

imposed discipline.  Petitioner appealed to the Commission.  We affirm the Hearing Officer. 

 

                                                           
1 Petitioner does not deny that he engaged in the conduct he is alleged to have committed. 
2 Hearing Officer Decision, p. 3. 
3 We observe that such blatant acts of inappropriate workplace conduct could easily have warranted a greater 
punishment and required additional education on appropriate workplace conduct. 



 Petitioner first argues that the Hearing Officer misinterpreted departmental rules 

prohibiting harassment, which includes unwanted touching, because he failed to consider the 

subjective component of the rules, that being, that the harassment or unwanted touching must be 

based on a class or characteristic protected by law.  But the Hearing Officer did undertake a 

sufficient analysis, and find sufficient facts, to support the DDOS’s determination that the rules 

in question were violated.  Specifically, at page 6 of his decision, the Hearing Officer takes note 

of the facts found during the investigation that Petitioner had engaged in a pattern of conduct 

towards female employees, and that this pattern of conduct, which had been described as “flirty,” 

extended towards the employee and supervisor involved in the incident giving rise to the 

discipline.  Given what Petitioner actually did to the employee and the supervisor, given the 

emails sent by Petitioner to the employee regarding her good looks, and given the pattern of 

conduct directed towards female employees, the record provides ample justification for the 

hearing officer’s findings supporting a conclusion that Petitioner’s misconduct directed towards 

the employee and supervisor were based on their sex or gender.4 

 
 Petitioner next argues that procedural irregularities in the pre-disciplinary process require 

reversal of the Hearing Officer’s decision and vacation of the punishment imposed against him.  

Petitioner fails to direct us to any statute, rule, ordinance or case law that compels this conclusion 

and we know of none. 

 
 Petitioner first claims that the discipline is void because the pre-disciplinary process 

failed to follow the Charter.  Denver City Charter Section 9.4.14(A) states in part, “The Chief of 

Police and the Chief of the Fire Department shall, within their respective commands, initiate 

                                                           
4 Indeed, the Hearing Officer implicitly rejected Petitioner’s claims that his back rub, arm touch, hair brushing, 
tickling, and compliments on looks merely amounted to Petitioner just being friendly.   



disciplinary action by a written command ordering the specific disciplinary action .…”  In this 

case, however, the discipline was initiated by Denver Police Commander Michael Battista who, 

Petitioner admits, was acting as the designee for the Chief.  We believe for the purposes of this 

Charter section, a duly appointed designee of the Chief may initiate discipline on behalf of the 

Chief.  We do not think this procedure violates the Charter.  But even if this procedure were to 

be considered a deviation from the Charter, we perceive no harm having been suffered by 

Petitioner as a result and no diminution of any rights possessed by the Petitioner.   

 
 Petitioner also claims that the Charter was violated because the DDOS attended his pre-

disciplinary conference. While the Charter does speak to the Director of Safety’s involvement in 

the disciplinary process after the issuance of a disciplinary recommendation by the Chief, it in no 

way prohibits the Director or the DDOS from taking an interest in the case before that 

recommendation is made.  In addition, once again, we do not see how Petitioner was in any way 

harmed or how his rights were in any way diminished by the presence of the DDOS at his pre-

disciplinary hearing. If anything, Petitioner could have used the presence of the DDOS to his 

advantage, and taken an opportunity to convince the DDOS of Petitioner’s sincerity or credibility 

at his initial opportunity to defend against the charges. 

 
 Because neither of these irregularities (assuming for the sake of argument that they are, in 

fact, irregularities) prejudiced Petitioner in any way, or denied or diminished any fundamental 

right held by Petitioner, there are no grounds for reversing the Hearing Officer’s decision or 

vacating the properly imposed discipline.  Vigil v. Medina, No. 15 CSC 03A. 

 
 Petitioner further argues that his penalty is excessive.  We disagree.  As mentioned in 

note 3 above, we believe his punishment was actually lenient and could readily have been more 



punitive.  We believe the record reflects that the DDOS considered appropriate, relevant factors 

in arriving at a punishment decision and that decision was certainly not excessive and therefore 

not clearly erroneous.  

 
 Finally, Petitioner argues that policy considerations warrant reversal of the discipline.  

The first such policy consideration is, according to Appellant, that allowing the Chief’s designee 

to initiate discipline, rather than the Chief himself, insulates the Chief from accountability.  We 

disagree.  We believe the Chief is just as accountable for the decisions made by his personal 

designee as he would be for his own decisions. Indeed, to the extent that the Chief designated 

Commander Battista to make a disciplinary decision on his behalf, those decision, are, for all 

intents and purposes, the decisions of the Chief himself.   

 
 Petitioner also believes that the Hearing Officer’s decision is bad policy because in 

finding that Petitioner violated rules prohibiting harassment, the Hearing Officer gave those rules 

an overly board application.  Again, we disagree.  We believe the rules prohibiting 

discrimination, harassment and retaliation should be given a broad construction to discourage 

and prohibit any inappropriate conduct that constitutes harassment.  And we certainly do not 

believe that it required an overly broad interpretation of the rules for the Hearing Officer to find 

that Petitioner’s conduct violated those rules.   While Petitioner frets that the Hearing Officer’s 

interpretation of the rules would prohibit a wide range of innocent conduct, we find those worries 

inapplicable to this case.  We find it unbelievable, sad, frustrating, and ironic, that Detective 

Malpass would not have a clue that his utterly inappropriate workplace behavior could amount to 

violations of rules prohibiting harassment and unwanted contact.  

 
 For these reasons, The Hearing Officer’s decision is AFFIRMED.  
 



Filed the 31st day of October, 2016. 
 

For the Civil Service Commission, 

 
    __________________  

By:  Earl E. Peterson, Executive Director 
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