
HEARING OFFICER, CAREER SERVICE BOARD, CITY A.t'ID COUNTY OF DENVER, 
COLORADO 

Appeal No. 123-02 

ORDER OF DISMISSAL 

IN THE MATTER OF THE APPEAL OF: 

MYRNA BENOIT, Appellant, 

Agency: DEPART1vIBNT OF ENVIRONMEN1AL HEATLH, PHID, and 
THE CITY AND COUNTY OF DENVER,. a municipal corporation. 

This Order concerns Appellant's appeal she filed with the Career Service Authority on 
. June 26, 2002. Appellant appeals a grievance she filed in response to an "action plan" she 
received after the Agency suspended her without pay from April 29 through May 31, 2002.1 

Appellant works at a remote location and it is apparent from the documentation that the issue of 
her suspension was time accountability. She asserts the "action plan'' is a second disciplinary 
action for the same offense as the suspension. The "action plan" purportedly addresses the 
performance issues over which Appellant was disciplined, and sets forth the following 
requirements (paraphrased here): 

1. Report to work no later than 8:30 a.m.; check massages and complete other office duties 
Timely respond to all messages and pages. 

2. Contact supervision if Appellant expects to be late or take sick leave. 

3. Make a record of the time each inspection begins and ends on the inspection 
documentation. 

4. Report back to the office at the end of each shift to complete paperwork entries and 
document day's activities. 

5. If supervisor is not in the office when Appellant arrives at the office or leaves, she must 
e-mail supervisor at these times. 

6. Seek clarification of any element of the action plan that is unclear. 

1 Appellant did not ~ppeal the suspension, but now appeals the "action plan" as additional "discipline" issued in 
violation of CSR Rule 16. 



On August 16, · 2002 the hearing officer issued and Order to Show Cause why this matter 
should not be dismissed for lack of jurisdiction over the subject of Appellant's appeal. The basis 
for the Show-Cause Order was that the "action plan" Appellant challenges as a second 
"disciplinary action" appears to be set of instructions concerning how Appellant is to perform 
certain of her duties.· This is a management tool used to communicate management's 
expectations and requirements to Appellant, not a "disciplinary action" as alleged by Appellant. 
Furthermore, the "action plan did not appear on its face to constitute a violation of any known 
CSR rule. Thus in the absence of such a violation, the hearing officer would lack subject-matter 
jurisdiction over Appellant's case. 

Appellant timely filed a Response to the Show-Cause Order on August 26, 2002. In her 
Response, Appellant maintains that the "action plan" constituted discipline for the following 
reasons. Those reasons are set forth here with the hearing officer's response to each of them. 

1) The action plan "altered my job responsibilities by adding new requirements." The 
hearing officer finds this assertion unpersuasive. The "action plan" focuses solely on Appellant's 
accountability and does not on its face "add new requirements" except in establishing that 
accountability. This is a management issue over which the hearing officer has no jurisdiction.· 

2.) The "action plan" was "inconsistent with the remote worker policy." The hearing 
officer is unpersuaded. First, the remote worker policy is a management prerogative not within 
the purview of Hearings Office jurisdiction. Second, even if this were a matter of Hearings 
Office jurisdiction, Appellant offers no documentation establishing what the "remote worker 
policy" is and/or how management's changing of that policy is a violation of the CSR rules. 
Finally, Appellant later argues that "the definition of flex scheduling and.remote working was 
not made clear until July 9, 2002 at a staff meeting." If there was no clear policy then the "action 
plan" could not be inconsistent with a non-existent policy. 

3) The "action plan was 'imposed upon me and not others with the same job title with the 
remote working status." The hearing officer is unpersuaded that this argument creates 
jurisdiction. First, Appellanf s argument appears to be in the manner of disparate treatment. 
However, she provides no documentation of what the accountability requirements of other 
remote location workers are, and how the Agency's failure to be consistent in its requirement is a 
violation of the CSR rules. In addition, assuming Appellant impiies discrimination by the 
Agency, it is well-settled that discrimination claims must a) be raised in the original grievance in 
the first instance in order to provide the Agency a meaningfully opportunity to respond, and b) 
articulate some basic set of facts that tends to illustrate the employee is being treated disparately 
because o/her membership in one of the protected groups; i.e. race, gender, age, religion, etc. 
See, In the Matter of the Appeal of Martha Douglas, Appeal No. 317-01 (Order entered ~farch 
22, 2002). 

4) Appellant further argues that the "action plan" was not used as a set ofinstructions 
from management because she had already made it standard practice to affect the same remedies 
as set forth in the "action plan." This argument is inconsistent with Appellant's argument that the 
requirements of the "action plan" were not part of her assigned responsibilities. The hearing 
officer is unpersuaded by this argument because Appellant's actions further legitimize the 
requirements in the "action plan." The fact that the Agency merely documented that Appellant 
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was expected to continue doing what she was already doing constitutes no perceivable CSR 
violation. 

5) Appellant asserts that "the action plan itself indicates that this is being administered as 
additional punishment in the sentence that states 'Failure to adhere to this plan may result in 
further disciplinary action. 111 Yet the "action plan" was clearly administered in an attempt to 
correct the behavior leading to the suspension. Reference to "further disciplinary action" does 
not imply that the memo relaying this message was in itself a disciplinary action.' The hearing 
officer is not persuaded that this language transforms the "action plan" into a disciplinary action. 

6) Appellant argues that "unless applicability of Rule 16 is clarified, my managers can 
continue to use 'action plans' unjustly." First this statement implies that the "action plan" is a 

· disciplinary action issued under CSR 16, governing disciplinary actions. Appellant has not 
shown this to be the case. Second, Appellant's argument contemplates future acts which are not 
ripe for review unless and until they occur. 

7) Finally, Appellant sets forth remedies not within the hearing officer's jurisdictional 
powers to grant. 

a) Appellant first requests that the hearing officer issue a "declaration" that "actions 
plans" violate CSR 16. This remedy is in the manner of a declaratory judgement which is not 
within the hearing officer's purview to grant. 

b) Appellant further requests that her managers 11apologize in writing." Again, the 
hearing officer's powers are limited to the affirmation, reversal or modification of actions which 
constitute violations of the CSR rules. See, CSR 19-27. The hearing officer does not have 
jurisdiction to order apologies. She lacks jurisdiction over management issues and methods, 
unless and until those actions result in a violation of the CSR rules over which the hearing officer 
has jurisdiction. See, In the Matter of the Appeal of Darrel D. Delimont, Appeal No. 315-01 
(Dismissal entered 9/26/01); In the Matter of the Appeal of Patricia Beer and Jan L Obert, 
Appeals Nos. 318-01 ai1d 319-01 (Dismissal entered 12/18/01). 

c) Appellant further requests that the hearing officer order her managers into supervisory 
training. For the reasons set forth above, the hearing officer lacks jurisdiction to grant such a 
remedy. 

ORDER 

WHEREFORE, this matter is DISMISSED WITH PREJUDICE for lack of subject-
matterjurisdiction. ,. 

-~ 
Dated this /<3 ' day of September, 2002. 

i 
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Jo a Lee Kaye \.. J 
Hearing Officer.for the 
Career Service Board 


