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INTRODUCTION 

This matter comes before the Career Service Board Hearings Office on appeal by 
Katherine Gustern filed July 1, 2002. Appellant challenges the Denver Department of Human 
Services' decision to suspend her for one week without pay for various alleged violations of 
Career Service rules. 

For purposes of this Decision, Ms. Gustem shall hereinafter be referred to as "Appellant." 
The Denver Department of Human Services shall be referred to as "DDHS" or "the Agency." 
The rules of the Career Service shall be referenced as "CSR" with a corresponding numerical 
citation. 

A hearing in this matter was held before Personnel Hearing Officer Joanna Lee Kaye 
("hearing officer") on October 21 and November 14, 2002 at the Career Service Authority 
Offices. The Agency was represented by Assistant City Attorney Niels Loechell, with the 
Agency's Child Protection Section Administrator, Judy Liguori, present for the entirety of the 
proceedings as advisory representative for the Agency. Appellant was present and was 
represented by Joe Pickard, Esq. 

The Agency called the following witnesses: Ms. Liguori, DDHS Deputy Manager Randy 
Martinez, Senior Investigator James Steadman, Senior Assistant City Attorney Elizabeth Adams, 
Social Services Manager Karli Cunningham, and Resource Section Administrator Margaret 
Booker. 

Appellant called Denver Juvenile Court Judge Dana W ak:efield, Attorney Deborah 
McCoy, and Guardian-Ad-Litem Vivian Burgos, Esq. 

The parties stipulated to the admission of the following exhibits: Agency Exhibits 1 
through 7; Appellant's Exhibits A through O,Q, R, T through V, DD, FF, HH, KK, MM, QQ, 



and PP. Appellant also offered RR and it was admitted during the hearing. No additional 
exhibits were offered or admitted. 

At the end of the hearing, the hearing officer requested written closing briefs. Those 
documents were duly filed on December 2, 5 and 9, 2002 and have been considered herein. 

PRELIMINARY MATTERS 

1. The Hearing Officer's Jurisdiction 

The hearing officer finds she has jurisdiction to hear this case as a suspension pursuant to 
CSR Rule 19-10 b ), as follows in relevant part: 

Section 19-10 Actions Subject to Appeal 

An applicant or employee who holds career service status may appeal the following 
administrative actions relating to personnel. 

... b) Actions of appointing authority: Any action of an appointing authority 
resulting in ... suspension ... which results in an alleged violation of the 
Career Service Charter Provisions, or Ordinances relating to the Career 
Service, or the Personnel Rules. 

Jurisdiction over Appellant's suspension was not disputed by either party to this case. 

2. Burden of proof 

The City Charter, C5.25 (4) and CSR 2-104 (b) (4) require the hearing officer to determine 
the facts of the case "de nova. " This means that she is mandated to make independent 
determinations of the facts and resolution of factual disputes. Turner v. Rossmiller, 535 P.2d 751 
(Colo. App. 1975.) 

fu civil administrative proceedings such as this one, the level of proofrequired for a party to 
prove its case is a preponderance of the evidence. See, 13-25-127, C.R.S (2001). In other words, to 
be meritorious, the party bearing the burden must demonstrate that the assertions it makes in 
support of its claims are more likely true than not. 

It has been previously established that the Agency responsible for disciphning a Career 
Service employee affirmatively bears the initial burden of establishing, by a preponderance of 
the evidence, that it had just cause for the disciplinary action. See, In the Matter of the Appeal of 
Vernon Brunzetti, Appeal No. 160-00 (Hearing Officer Bruce A. Plotkin, 12/8/00). The severity 
of discipline must also be reasonably related to the nature of the offense in question. See, fu the 
Matter of Leamon Taplan, Appeal No. 35-99 (Hearing Officer Michael L. Bieda, 11/22/99). 
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ISSUES 

1. Whether the Agency has shown by a preponderance of the evidence that Appellant engaged 
in the alleged acts. 

2. If so, whether the acts proven constitute violations of the CSR rules, giving the Agency just 
cause to discipline Appellant. 

3. If so, whether Appellant's one-week suspension without pay is reasonably related to the 
seriousness of the proven offenses in question. 

FINDINGS OF FACT 

1. Appellant is a Senior Social Case Worker for the Agency's Child Protection Unit. Appellant 
was previously an ongoing caseworker. Her duties primarily comprised the management of 

· cases involving DDHS custody of children in dependency and neglect proceedings, 
reunification efforts with the parents, kinS:hip and foster care placements, and potential 
adoption placements in the event of termination of parental rights. She has been a social case 
worker for the Agency for five years, and has an extensive educational background and prior 
social work experience. (See, Exhibit B, pp. 4-6.) She has no prior disciplinary actions. 
Her work record is excellent. 

2. The incidents giving rise to this case surround the eventual adoption of a child who came to 
the attention ofDDHS several years ago. 1 As a result of a car accident in 1997, during which 
her father and uncle had been driving drunk, the child was permanently paralyzed and 
confined to a wheelchair. She required ongoing, constant special medical care including 
gastrointestinal tube feedings, nebulizer treatments, tracheotomy and catheter maintenance, 
and she slept with a ventilator. The child continued to live with her father after the accident, 
with the father's relatives, the M. family, also caring for the child and providing much of her 
special needs care. (See, Exhibit E, p. 11.) It is apparent from the record that the child is an 
American Indian child. 

3. On May 29, 1998 the child was admitted to the hospital suffering from a high fever, 
dehydration, shock and an infection. On June 1, 1998, Intake Worker Jerry Brewer 
determined the child's case was one of medical neglect. (See, Exhibit E, p. 11.) 

4. DDHS filed a Dependency and Neglect ("D&N") petition and took custody of the child while 
she was in the hospital. Upon her release from the hospital on June 16, 1998, DDHS placed 
her in a temporary foster home because the M. Family was somewhat fearful of what the 
father's reaction might be. Mr. Brewer prepared a treatment plan for the parents with an 
initial goal of reunification. The case was then transferred to Appellant as the ongoing 
worker on June 23, 1998. (See, Exhibit E, p. 11.) 

1 In order to preserve the child's confidentiality, she is referred to throughout this decision as "the child." In 
addition, the prospective adoptive families in this case are referred to by the first initial of their last names. 
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5. Appellant placed the child with the M. family as a temporary foster placement on June 26, 
1998, apparently after they had agreed to take custody. As it became apparent that the 
child's parents were unable to complete the treatment programs necessary for the child's 
return to their custody, Appellant began working with the M. family attempting to achieve a 
permanent placement with them. However, ongoing complications prevented this goal. The 
M. family had difficulties providing all the child's medical needs, and the nursing agency 
assisting in the child's care went out of business. ·Appellant was unable to find alternative 
medical assistance for the family's care of the child. (Exhibit B, p. 17.) Ms. M. became 
pregnant with her fourth child early in 2000, and the family had continuing doubts about their 
ability to provide proper care for the child. They requested that DDHS achieve a medical 
placement for the child with regular visitation rights, but refused several options DDHS 
offered. 

6. The case was subsequently transferred to Jean Kay in the Kinship Unit on May 15, 2000. 
(See, Exhibit E, p. 12.) The Kinship Unit provides more intensive assistance with the care 
and needs of children in an attempt to avoid the disruption of removing them from relative 
placements. However, apparently the kinship unit was not able to provide for all the needs of 
the family in their care of the child. The child was placed in a medical foster home on 
September 9, 2000. 

7. Parental rights were terminated September 18, 2000. On October 18, 2000 the case was 
assigned to Linda Trantow in the Adoption Unit. 2 The M. family were dismissed as 
interveners in the D&N Petition on November 28, 2000. They were contacted as a potential 
adoptive family, but requested the case be postponed because Ms. M. was due to give birth in 
November of 2000. The family was the again contacted but Mr. M had a heart attack in 
December, and the family again requested the decision be postponed until after the holidays. 
Meanwhile, while the child was struggling with being separated from her family, she 
excelled under special occupational therapeutic program treatment. (See, Exhibit E, p. 13.) 

8. On January 27, 2001 a meeting was held with the M. family at which they were given 48 
hours to make a decision regarding adoption. They declined, but expressed their desire to 
remain involved in the child's life. The Agency then began a search for an adoptive 
placement that was appropriate for the child's medical and therapeutic needs. After much 
searching and many inquiries during a six-month search, DDHS located a match with the L. 
family. 

9. Ms. Trantow did not testify at the hearing in this matter. She asserts in her memorandum of 
April 30, 2002 (Exhibit E, pp. 11-17) that she periodically checked with the legal department 
to assure the Indian Child Welfare Act ("ICWA") was being followed in the course of her 
management of the child's case.3 

2 This is a separate unit from Child Protection, which is supervised by Jude Liguori. 

3The ICWA is a federal statute that requires notification to the child's tribe and provides special preference 
requirements concerning the placement of Indian children with relatives or other Indian families. 

4 



10. The child's guardian ad !item (or "GA'.L''), Vivian Burgos, received a phone call from Ms. M. 
late in June of 2001, regarding her "continued involvement" in the child's case. Ms. M. 
expressed the desire to have the child returned to her. Ms. M. was considering seeking 
custody of the child at that time. (See, Exhibit E, pp. 6, 8.) 

11. On July 2, 2001 DDHS made an adoption presentation to Ms. L. In attendance as invitees 
were Mr. and Ms. M. (Exhibit E, p. 14). Ms. L., herself confined to a wheelchair, reported 
being open to contact with the M. Family. The M. Family was initially receptive to this 
placement. The child was placed with Ms. L. on July 19, 2001. DDHS was of the 
understanding that the M. family was informed and agreed that the child would have no 
contact with the M. family for the first month to six weeks so that Ms. L. could establish a 
parental relationship with the child. (See, Exhibit E, pp. 13-14.) 

12. Ms. M.'s written statement indicates that for two months during the child's adoptive 
placement, their visits with the child abruptly stopped. The M. family wanted to remain 
involved in the child's life. However, the Department was also resistive to their attempts to 
arrange visitation. 

13. Ms. M; called Ms. Burgos again on July 20, 2001, and was "very distressed because of the 
visitation situation." Ms. M. maintained that visitation with the child had been cut off and 
the family was not allowed any visits with the child in her new adoptive placement with Ms. 
L. Ms. M.'s contact with Ms. Burgos about the child continued thereafter. (See, Exhibit E, 
p. 27.) 

14. In late July of 2001, Appellant ran into Ms. M. at a Kohl's Department store. Appellant 
inquired into the child's Ccl-Se. Ms. M. expressed concerns to her about the pfacement and 
visitation. Ms. M. was very distraught, and told Appellant that she had not been permitted to 
visit the child for approximately two months (see, Exhibit B, p. 32). However, Ms. M. did 
not ask Appellant for help during this conversation. (See, Exhibit E, p. 6.) During this 
conversation Ms. M. also told Appellant she had been in contact with the Denver Indian 
Family Resource Center (see, Exhibit E, p. 32). 

15. After the chance encounter with Ms. M., Appellant researched the ICWA (which ~pparently 
had come up during her conversation with Ms. M. the previous day) and familiarized herself 
with its requirements. (See, Exhibit B, p. 29.) 

16. Appellant called Ms. Burgos in late July of 2001, and relayed that she had run into Ms. M. 
who had expressed concerns about the child's case. Appellant also referenced the ICWA to 
Ms. Burgos and stated her concerns about taking the ICW A into consideration in the case and 
involving the child's tribe. (See, Exhibit E, pp. 6, 27.) Appellant asked Ms. Burgos to 
forward her concerns to the current case worker because Appellant did not know who the 
case worker was. (See, Exhibit E, p. 2) Ms; Burgos stated she does not believe Appellant 
had any influence in Ms. M.'s decision to seek custody of the child. 

17. Ms. Burgos testified that 75 percent of her business is in the City and County of Denver. She 
testified that it is not uncommon for former case workers to ask GAL' s how children from 
their former cases are doing. 
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18. Ms. M. told the investigator that she did not ask Appellant for help during the chance 
meeting. (See, Exhibit E, p. 6.) She told the investigator that "plans were already being 
made" to seek.custody of the child when she had the chance meeting with Appellant. (See, 
Exhibit E, p. 8.) However, once they decided to ask for the child back, they asked that 
Appellant be called to testify on their behalf as Appellant was aware of the case, and also 
would have her testify whether the rules set forth under the ICW A had been followed. (See, 
Exhibit E, p. 6.) Ms. M. stated that she had no further contact with Appellant after their 
encounter at Kohl's until the hearing in February of 2002. (See, Exhibit E, p. 8.) 

19. The M. family visited the child on August 4, 2001. (See, Exhibit E, p. 14.} 

20. On August 22, 2001 Pearl Ironshell from the Denver Indian Family Resource Center 
contacted Ms. Trantow and relayed that Ms. M. had met with Ms. Ironshell and expressed 
concerns about the child's placement. (See, Exhibit E, p. 15.) 

21. On September 2, 2001 the child spent the afternoon with the M. family. (See, Exhibit E, p. 
14.) 

22. On September 5, 2001 the M. family filed a Motion to Intervene in the child's case, 
requesting that custody be returned to them. (See, Exhibit E, p. 15.) Ms. M.'s written 
statement indicates that the reason the M. family decided to seek custody was because when 
they were allowed a "few short visits" with the child after her placement with the L. family, 
they found her to be "sad and depressed." Ms. M.'s written statement states :that, at that time, 
"we wanted her home." (See, Exhibit E, p. 31.) 

23. A hearing in the matter of the child's placement was held on October 23, 2001. Ms. L., the 
M. family, and the Oglala Sioux Tribe were all granted intervener status. Judge Dana 
Wakefield ordered mediation by the parties. (See, Exhibit E, p. 15.) 

24. In approximately late November or early December of 2001, Ms. M.'s attorney, Deborah 
McCoy, approached Appellant about the possibility of being subpoenaed (Exhibit E, p. 32). 
Ms. McCoy was of the impression that Appellant was unaware at the time that the M. family 
was seeking custody of the child. (Exhibit E, p. 9.) 

25. The child underwent a psychological evaluation in which the doctor concluded that the child 
should remain in the L. home. (See, Exhibit E, p. 15.) 

26. The parties engaged in mediation on January 18, 2002. During mediation on that date, Ms. 
M. stated something to the effect that she had decided to file suit after a party she did not 
name had given her advice. (See, Exhibit E, p. 15.) 

27. On January 22, 2002, a subpoena was issued in Case No. 98 N 2097, ordering Appellant to 
appear at the hearing scheduled for February 5, 2002, to give testimony "on behalf of' the M. 
family. (Exhibit E, p. 21.) This subpoena was served on Appellant on or around January 28, 
2002 (see, Exhibit E, p. 32). 
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28. In her written statement of May 16, 2002, DDHS Child Protection Section Administrator, 
Jude Liguori, states that "several months ago," Appellant "popped her head into my office ... 
and stated that child protection workers need more information in ICWA issues." Ms. 
Liguori indicates that during this conversation Appellant stated she was involved in a Court 
ICWA case "that was a mess. She stated she was concerned with her testimony." Ms. 
Liguori testified that she was in a meeting with others at the time and that the conversation 
was a "30-second blurb." Ms. Liguori told Appellant she needed to consult with her 
supervisor as well as "with legal on whatever the issue was." Appellant told her at that time 
that "she was in touch with our legal and she would let me know if she needed to staff with 
me." Ms. Liguori sets forth in her written statement that later that same day or the next day, 
she ran into Appellant in the hallway, and Appellant told her there was no need to meet, but 
reiterated the staff needed more information on how to handle ICW A cases. (See, Exhibit E, 
p. 28.) 

29. Appellant asserts in her written statement (Exhibit E, p. 32) that during her conversation with 
Ms. Liguori, Ms. Liguori told her she hoped Appellant would testify in favor of the child's 
return to the M. Family, and that she needs to be informed of such conflicts. 

30. Ms. Liguori testified that this level of detail was never reached during the short conversation, 
that she did not know the identity of the case at the time of this short discussion, and that she 
did not make this statement. Ms. Liguori testified that she has told Appellant in the past that 
she needs to be informed of such conflicts. Ms. Liguori testified that she first became aware 
of this case several months later on May 3, 2002 when Resource Administrator Margaret 
Booker approached her during a conference and told her one of her case workers (Ms. 
Trantow) was "involved in a dispute" with an old case worker (Appellant). 

31. Ms. Liguori testified that DDHS employs three methods of conflict resolution whenever 
there is disagreement between case workers 9ver the manner in which to handle a given case. 
First, there is the Case Review T earn ( or "CRT") process in which supervisors from various 
parts of the division convene to consider the various issues of a given placement. If the case 
worker does not agree with the Team's conclusions and recommendations, then (s)he can 
request a Re-Review, in which the case goes back before the Team at which Ms. Liguori, the 
case worker, and the case worker's supervisor sit in. Second, any given situation may be 
staffed by Ms. Liguori. Third, the case worker may seek guidance from the supervisor in the 
regular supervisory relationship. 

32. Ms Liguori testified that in the event of a lingering disagreement even after the CRT process 
is exhausted, she would be the final decision-maker. However, Ms. Liguori testified that this 
"never happens;" that they always reach an agreement after the CRT process. It is clear from 
Ms. Liguori's testimony that she felt this process should have been invoked in this situation. 

33. On or around January 28, 2002, immediately after Appellant received the subpoena, she left a 
copy of the subpoena on Special Assistant City Attorney Elizabeth Adams' desk. (See, 
Exhibit E, p. 32.) Appellant met with Ms. Adams later that day and told her she had been 
subpoenaed by the M. family, and that her testimony would be in favor of return of the child 
to the M. Family. Ms. Adams informed Appellant that this position was contrary to that of 
the ongoing worker, and that she would therefore have to cross-examine Appellant. 
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Appellant said she understood this. Ms. Adams testified that Appellant stated something to 
the effect that she didn't care if she got in trouble, she had to testify as to what she felt was 
appropriate in the case. Ms. Adams testified that Appellant also brought up concerns about 
decisions she might have handled differently had she known about the ICW A during the time 
the case was assigned to her. Ms. Adams testified that Appellant told her about calling the 
GAL after she had run into Ms. M. Ms. Adams testified that Appellant did not request any 
assistance from her during this conversation. However, she testified she did tell Appellant 
she should not look at the file before the hearing. Ms. Adams testified that she would never 
move to quash a subpoena of a former caseworker because such an individual is "fair game" 
for such proceedings, and that this happens "as a regular course." (See, Exhibit E, pp. 19-
20.) . 

34. On or around January 28, 2002 (see, Exhibit E, p. 32) Appellant met with her supervisor, 
Karli Cunningham. Ms. Cunningham stated in her written statement that Appellant told her 
she had been subpoenaed to testify in the M. family's case. Ms. Cunningham stated that it 
was her understanding the M. family had subpoenaed her because she was their former 
caseworker and was familiar with the faiuily. Appellant told Ms. Cwuiinghai.u that she was 
uncertain what she was supposed to do because she was not a witness for DDHS. Ms. 
Cunningham told Appellant she should consult with the City Attorney. Appellant told her 
she had done that, but that the City Attorney had advised her they could not give her any 
advice because they represented DDHS, which was a party in the proceeding adverse to the 
party who had subpoenaed Appellant. Appellant further told Ms. Cunningham that she was 
in favor of the child being returned to the M. family, and raised concerns about the ICWA 
not being followed in the case. Ms. Cunningham's statement then indicates that she 
perceived this case as a "difference of opinion betw~fn,two social workers which is a 
frequent occurrence in this Division." (Exhibit E, p. 18.) Ms. Cunningham testified that she 
felt Appellant's disciplinary action was excessive and that this case had been blown out of 
proportion. 

35. Ms. Cunningham testified that if she had known at the time she had the above discussion 
with Appellant that the child was in a placement for prospective adoption, Ms. Cunningham 
would probably have requested a staffing of the case before Ms. Liguori to resolve the 
dispute. She testified that while this is one conceivable solution, she has never personally 
known of a staffing for such a purpose. Ms. Cunningham testified that it would probably not 
have been appropriate or expected for Appellant to request a CRT Re-Review, because the 
case was not their unit's case anymore. Ms. Cunningham testified that while it is never 
appropriate for a case worker to make a recommendation in a case she had been off for 
twenty one months, if a case worker is under subpoena, she is likewise expected to testify 
truthfully. 

36. Ms. Liguori testified that she did not know until after the disciplinary action in this case was 
taken that Appellant had gone both to the legal department and her supervisor after the brief 
conversation when Appellant had "popped her head in." Despite being present during Ms. 
Cunningham's testimony, Ms. Liguori subsequently testified that Appellant failed to notify 
her supervisor that she intended to testify against the Agency. 
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37. Ms. Trantow states in her memorandum that she had a brief conversation with Appellant in 
the hallway approximately two weeks before the trial on the child's adoption was to begin. 
Appellant stated something to the effect that she did not understand why Ms. L. (to whom 
Appellant referred as "that woman") wanted to adopt the child, and that she supported the M. 
family adopting the child. Appellant further acknowledged that she intended to testify 
against the department, but supported not separating the family. Ms. Trantow asserts that 
Appellant told her something to the effect that she had sought legal advice and did not want 
to say more until her testimony. (See, Exhibit E, p. 15.) 

38. There is no evidence in the record that Ms. Trantow ever requested a CRT review or staffing 
of the case. · 

39. Appellant's written statement (Exhibit E, p. 32) indicates that on February 11, 2002 she 
called the Agency Director, Clyde Freeman, and left a voice message indicating she had been 
subpoenaed, that she felt uncomfortable about testifying at the placement hearing and wanted 
some guidance. Appellant further stated she did not receive a call back, but ran into Ms. 
Freeman the next day during a fire drill. Appellant told Ms. Freeman at that time that she felt 
the placement was at high risk because of ICW A concerns, and that Ms. L. had a reputation 
for being "litigious." These asserted interactions with Ms. Freeman were not refuted by the 
Agency. Ms. Freeman did not testify. 

40. Appellanttestified at the placement hearing on February 20, 2002 (Exhibit B). Present were . 
Ms. Burgos, the L. family and their attorney, Rose Mary Zapor, the M. family and their 
attorney, Deborah McCoy, Ms. Adams and Ms. Trantow on behalf of the Agency, and Dr. 
Debra Hunt on behalf of the Oglala Sioux Nation. Appellant was present pursuant to the 
subpoena. 

41. During her testimony at the placement hearing, Appellant was qualified as an expert witness 
in social work with an emphasis in child protection and welfare (Exhibit B, p. 6). Appellant 
testified as to the nature of her prior involvement in the case (Exhibit B, pp. 7-8, 12-26). 
She stated that testifying was "uncomfortable" because her position was counter to that of 
DDHS, but that she was "there to specifically say what I feel like needs to be said." (Exhibit 
B, p. 10). She essentially opined that placement with relatives is preferred. (Exhibit B, p. 
45.) On two occasions, Appellant apparently expressed gratitude when the judge overruled 
objections by Ms. Zapor, to questions by the M. family's attorney, Deborah McCoy (see, 
Exhibit B, pp. 13, 34). Appellant was directly asked about her current opinion concerning 
the placement of the child. Ms. Zapor's objection, while overruled, apparently distracted Ms. 
McCoy, and Appellant never answered the question. (See, Exhibit B, pp. 24-26.) Appellant 
testified that based upon her research of the ICWA, which was inspired by this case, she had 
concluded that the child's placement should have been governed by the ICWA, but that the 

. current situation indicated that it apparently had not been. (Exhibit B, p. 29.) Appellant's 
testimony concerning the M. family went directly to her opinion of the relationship between 
the M. family and the child, and was taken as that relationship existed at the time before the 
case was transferred to another worker (Exhibit B, pp. 14, 37-38). 
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42. Ms. Adams testified that she made no objections to any of Appellant's testimony during the 
placement hearing because she thought Appellant's testimony might be information the court 
may want to consider. 

43. Ms. Burgos testified that in her experience, nothing Appellant did during the hearing was out 
of the ordinary. 

44. Ms. Liguori and Ms. Booker both testified that former case workers are subpoenaed on 
occasion, but that their testimony should be appropriately limited to their knowledge of the 
case at the time it was assigned to them. Ms. Liguori testified she had only read the portion 
of the transcript of Appellant's testimony that was attached to Mr. Steadman's investigative 
report. (See, Exhibit E, pp. 34-48.) 

45. Appellant asserts in her written statement (Exhibit E, p. 32) that she called Ms. Cunningham 
at home during the first day of the placement hearing (February 20, 2002) and again asked 
for her own attorney from the department. Appellant further states she left a similar message 
with Ms. Liguori. Appellant's statement indicates she was "denied an attorney because I was 
only a witness." These assertions went unrebutted by Ms. Cunningham and Ms. Liguori 
during their testimony. 

46. Judge Dana Wakefield presided ovet the placement hearing. He testified that he found 
Appellant's expert testimony relevant and material in his decision concerning the placement 
of the child. Judge Wakefield ruled in favor of placement with the M. family. 

47. Judge Wakefield testified that on occasion, DDHS case workers have testified in his cases to 
the effect that "I have been instructed by the department to take the following position." He 
testified that such testimony essentially "tips off' the judge that the case workers do not 
necessarily agree with the position stated. 

48. On or around April 30, 2002, Ms. Trantow prepared a memorandum embodying her 
complaints concerning Appellant's alleged intervention into the case, and delivered the 
memo to Margaret Booker (Exhibit E, pp. 11-17). Among Ms. Trantow's many requests in 
the memo is one for further training in the ICW A for city attorneys, adoption workers and 
supervisors. 

49. During mid May, 2002, Ms. Booker, Ms. Freeman and DDHS Manager Donna Good 
determined to investigate the matter. James Steadman, Senior Investigator for the Agency, 
was assigned to the case. Ms. Good requested that Mr. Steadman investigate six specific 
questions (see, Exhibit E, p. 3): 

a. What involvement did Appellant have in the case involving the child after being removed 
from the case? 

b. During their chance meeting, did Appellant suggest that Ms. M. initiate some type of 
action against DDHS? 

c. Did Appellant contact the GAL, Vivian Burgos? · . 
d. Did Appellant testify contrary to DDHS's position in the child's adoption heanng? 
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e. Was Appellant on leave from normal work hours at the time she testified at the adoption 
hearing? 

f. Did Appellant discuss the matter with her supervisor and the assistant city attorney before 
she testified? 

Mr. Steadman conducted an investigation into these six questions. He spoke with Ms. 
Cunningham, Ms. Adams, Ms. M., Ms. L., Appellant, Ms. Burgos, Ms. McCoy, Ms. 
Trantow, Senior Case Worker Jean Kay, and Ms. Liguori. He further requested written 
statements from most of these individuals, as well as Ms. Booker. (See, Exhibit E.) Based 
on his investigation, Mr. Steadman concluded as follows (see, Exhibit E, p. 2): 

a. Appellant had the following involvement with the child's case after it was transferred to a 
different worker. 

b. Appellant "wanted an update on how everybody was doing" during her accidental 
meeting with Ms. M. 

c. Based on what Ms. M. told her during the chance meeting, Appellant spoke with Ms. 
Burgos the following day, expressed Ms. M.'s concerns, and asked the GAL to follov,r up 
on the matter because she did not know who the adoption worker was. 

d. Both Ms. M. and Ms. Burgos stated that Appellant had nothing to do with Ms. M. 's 
decision to intervene and request custody of the child. 

e. Appellant was on duty when she testified at the adoption hearing concerning the child. 
f. Appellant discussed her position, which was contrary to DDHS's position in the adoption 

case, with her supervisor and the assistant city attorney after she received the subpoena. 

50. Upon receipt of the investigative report, Ms. Good determined it was appropriate to pursue a 
disciplinary action against Appellant. She asked that DDHS Deputy Manager Randy 
Martinez conduct. a predisciplinary meeting. The Agency prepared a Contemplation of 
Disciplinary Action letter ("contemplation letter") (Exhibit 3). The contemplation letter was 
sent to Appellant on May 30, 2002. The contemplation letter set the predisciplinary meeting 
for June 6, 2002. 

51. The predisciplinary meeting occurred on June 6, 2002 as scheduled. Present were Appellant 
and her attorney, Mr. Martinez, Ms. Liguo:ri, <!,nd Ms. Booker. 

. . 

52. Mr. Martinez considered the predisciplinary letter and its attachments, the investigative 
report, Appellant's written statement and comments made during the predisciplinary meeting, 
and his discussions with Ms. Freeman, Ms. Trantow, and Ms. Liguori. He determined based 
on the information he reviewed that a one-week suspension was appropriate primarily 
because of the "timeline" of the case. Mr. Martinez determined that Appellant deliberately 
"involved herself' in the case. He testified that the ways she involved herself were her 
encounter with Ms. M. and the level of discussion she had, and her initiating_ contact with the 
GAL, which resulted in the subpoena. Mr. Martinez further testified he did not feel 
Appellant was "very forthright" aboutthe manner she came into contact with the GAL, or the 
level of detail she had reported concerning the circumstances of the subpoena. Mr. Martinez 
felt there was a two-week lapse in time between the subpoena and the court date, during 
which Appellant should have gone to her supervisor and informed her of the subpoena. He 
testified it was his understanding that Appellant told Ms. Cunningham she had been 
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subpoenaed, but that she did not relay the substance of her position. Finally, Mr. Martinez 
noted that Appellant failed to contact the current case worker about her concerns. 

53. Mr. Martinez testified he did not read the entire transcript of Appellant's testimony at he 
placement hearing. 

54. Mr. Martinez testified that he does not supervise individuals in Appellant's position and that 
he does not know, but that it is possible that case workers discussing their old cases with 
GAL's is a regular occurrence. He.admitted that there is no "bright-line rule" prohibiting 
case workers from discussing their old cases with GAL's. 

55. Ms. Booker has been in social work for thirty years, including several supervisory and 
management roles. She had been at the Agency for approximately six months at the time of 
the hearing in this matter. She reviewed the investigative report (Exhibit E) and transcript of 
Appellant's testimony (Exhibit B). She also provided a memorandum to Mr. Steadman at his· 
request concerning good social work practice. Ms. Booker's testimony and memo indicate 
that a former case worker who comes into this type of contact with a former client should 
direct the client to the current case worker. The·case worker should further immediately 
consult with his or her supervisor about any issues raised by the contact with the former 
client. The case worker, and perhaps the supervisor, should further contact the current case 
workerto relay any issues or concerns. The case may further require notification of the legal 
department. Finally, in the event that a former case worker is subpoenaed, (s)he should 
immediately notify the supervisor and administrator. They then should put a plan into place 

· for guidance from the legal department as to the appropriate course of action during 
testimony. (See, Exhibit E, pp. 49-50.) 

56. Ms. Booker testified that if she were subpoenaed in a case she has had no contact on for 
twenty one months, she would refuse to testify and take the contempt citation. However, if it 
were clear to her the judge understood her opinion was to be taken as applying to the time 
she was involved in the case, then she would testify. 

57. Ms. Booker testified she did not know whether Appellant notified her supervisor upon 
receiving the subpoena. 

58. Ms. Booker was asked to render a recommendation concerning Appellant's discipline, and 
recommended either a written reprimand of a suspension under the circumstances of the case .. 

59. The Agency issued Appellant a letter notifying her or the suspension on June 20, 2002 
(Exhibit 4). 

60. Appellant timely filed an appeal of her suspension on July 1, 2002. 

DISCUSSION 

1. Rules the Agency alleges Appellant violated. 

a. Alleged CSR violations. 
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The Agency posits that Appellant's conduct constitutes violations of the following CSR 
rules (see, Exhibit 4): 

Section 16-50 Discipline and Termination 

A. Causes for Dismissal: 

The following may be cause for dismissal of a career service employee. A lesser 
discipline other than dismissal may be imposed where circumstances warrant. It is 
impossible to identify within this rule all conduct which may be cause for discipline. 
Therefore, this is not an exclusive list. 

I) Gross negligence or willful neglect of duty . 

. . . 3) Dishonesty, including but not limited to: altering or falsifying official records 
or examinations; accepting, soliciting, or making a bribe; lying to supervisors 
or falsifying records with respect to official duties, including work duties, 
disciplinary actions, or false reporting of work hours; using official position or 
authority for personal profit or advantage, including kickbacks; or any other 
act of dishonesty not specifically listed in this paragraph . 

. . . 20) Conduct not specifically identified herein may also be cause for dismissal. 

Section 16-51 Causes for Progressive Discipline 

A. The following unacceptable behavior or performance may~9ause for progressive 
discipline.... · , · 

... 2) Failure to meet established standards of performance including either 
qualitative or quantitative standards . 

. .. 5) Failure to observe departmental regulations. 

* * * 

2. Analysis of the evidence. 

The preponderance of evidence suggests the following series of events. Appellant was a 
case worker on the case involving the special-needs child. The parental rights were eventually 
terminated, freeing the child for placement and adoption. Appellant worked at length with the 
paternal aunt and uncle, the M. family, in an attempt to make that placement permanent, but the 
family had ongoing complications and Appellant was unable to locate sufficient medical support. 
for the child and family. 

As a result, the case was transferred to the Kinship Unit where more intensive support 
could be sought. However, the M. family's complications continued, and with their consent, the 
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child was eventually placed in a medically intensive foster home. The M. family continued its 
relationship with the child through regular visits while she was in that placement. 

Eventually the M. family remained unable to commit to adoption, and the case was 
transferred to the Adoption Unit. The newly-assigned case worker, Linda Trantow, began 
seeking an alternative suitable placement. After much effort, Ms. Trantow found a prospective 
adoptive family, which included an adult with similar special needs of her own and knowledge of 
the kind of care the child needed. The child was placed with this family on a tentative basis, and 
adoption proceedings were commenced. However, the M. family had remained a part of the 
child's life, and were very distraught about the abrupt termination oftheir visitation rights in the 
new placement. They began to call the GAL and complain about this. At some point, Ms. M. 
sought advice from Pearl Ironshell at the Denver Indian Family Resource Center, who evidently 
told her about the ICW A. . 

Meanwhile, fourteen months after the case had been transferred from Appellant, she 
happened to run into Ms. M, and learned that DDHS was seeking to place the child with a . 
different adoptive family. Ms. M. told Appellant that the M. family was very distraugi1.t over the 
abrupt termination of visitations, and that they were in the process of preparing to intervene to 
adopt the child. Ms. M. also told Appellant about her meeting at the Denver Indian Family 
Resource Center, and the ICW A apparently came up during this conversation. 

Appellant subsequently researched the ICW A and became concerned that it was 
apparently not being properly applied in this case. She called the GAL, passed on her concerns 
about the case, and requested the GAL to relay her concerns to the current case worker because 
Appellant did not know who the current worker was. Appellant then had no further contact or 
involvement in the case until several months later, when she was subpoenaed to testify. 

Meanwhile, the M. family eventually did intervene in the adoption proceedings, and the 
judge ordered the case into mediation. During the mediation session Ms. M. said something to 
the effect that she had intervened after receiving advice to do so from an undisclosed individual. 
It is clear from the record in this case thatDDHS officials present at the meeting came to believe 
that the unnamed individual Ms. M. had referenced was Appellant. 

Several months after her chance meeting with Ms. M., Appellant was subpoenaed to 
testify on behalf of the M. family. She immediately told Ms. Liguori during a brief conversation 
that she was concerned about testimony in an ICWA case that was "a mess." Ms. Liguori told 
her to consult with her supervisor and the legal department. Appellant consulted with both, and 
clearly told them both she was testifying in favor of a placement contrary to that the Agency was 
seeking in the case. Shortly thereafter, Appellant ran into the current case worker, and told her 
that she was testifying in favor of the M. family as well. None of these individuals requested a 
staffing or CRT on the case. 

Appellant then testified at the placement proceedings. Present were the prospective 
adoptive families and their attorneys, the Agency and its attorney, and the tribal representative. 
Appellant testified that in her expert opinion, placement with a kinship family is always the 
preferred choice, that the M. family were very bonded with the child in her experience, and that 
such bonds "do not disappear." Her testimony was thus favorable to the kinship family, as were 
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the GAL and the tribal representative. The current case worker testified in favor of the new 
adoptive family. Thejudge ruled in favor of the kinship family. 

The Agency saw this series of events as a deliberate and successful attempt on 
Appellant's part to subvert its work in attempting to achieve the placement it had been working 
on for many, many months by that time. The initial impression these events left on Ms. Trantow 
and the supervisors was that Appellant had deliberately injected herself into the case again. The 
Agency further argues that Appellant's initial report was.that she had run into the GAL in court. 
Then later stated that had called the GAL. The Agency asserts that this inconsistency indicates 
that Appellant had lied about the manner in which she contacted the GAL in the case. They · 
initially saw Appellant as taking virtually no steps to inform it that she intended to testify against 
the official position of the Agency. 

The supervisors were never able to shake this initial impression. However, the evidence 
does not bear out that the impression was accurate. Instead, Appellant had a chance encounter 
with Ms. M. and did what other Agency witnesses testified was a regular occurrence - she asked 
how things were going with the case. This is therefore not so clearly unacceptable as the Agency 
asserts. 

The evidence tends to establish it is more likely than not that during the conversation, 
Ms. M. brought up a piece oflegislation that piqued Appellant's curiosity- the ICWA. . . 

The Indian Child Welfare Act of 1978, 25 U.S.C. §§ 1901, et seq., provides broad 
protection to fudian families, children and tribes in the placements and adoptions of fudian 
children, and provides that placements should be made in favor of extended_family members, 
other members of the child's tribe or other Indian families. It is clear upon even a cursory 
review of this legislation that failure to follow the directives of the ICW A may result in the 
disruption of a given placement. Section 1914 provides: 

Any Indian child who is the subject of any action for foster care placement or termination 
of parental rights under State law, any parent or Indian custodian from whose custody 
such child was remeved, and the Indian child's tribe may petition any court of competent 
jurisdiction to invalidate such action upon a showing that such action violated any 
provision of sections 1911, 1912, and 1913 of this title. 

(Emphasis added.) 

Section 1911 of the ICW A provides exclusive tribal jurisdiction over any Indian child 
domiciled on a reservation, and concurrent but presumptively tribal jurisdiction over any Indian 
child not domiciled on a reservation. Section 1912 requires notice to the tribe in any proceeding 
involving an Indian child in state court. It requires a showing by clear and convincing evidence 
that the entity attempting a placement not in accordance with the ICW A has attempted to prevent 
the breakup of the Indian family, but has been unsuccessful in doing so. It further requires 
expert testimony showing that the continued custody is likely to result in serious damage to the 
child before parental rights are terminated. Section 1913 provides that the withdrawal of consent 
by the custodial family can be made at any time prior to the finalization of an adoptive 
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placement, and that ifconsent was obtained through fraud or duress, such consent can be 
withdrawn up to two years after the adoption is finalized. 

It is apparent from the substance of Appellant's discussion with Ms. Burgos, as Ms. 
Burgos recounted the discussion to Mr. Steadman (see, Exhibit E, p. 6), that this discussion 
occurred after Appellant had reviewed this legislation, and had concerns that the case might not 
be being handled in accordance with the legislation. While Appellant's affirmative act in 
contacting the GAL is one of the grounds for the Agency's discipline, it is apparent that 
Appellant was concerned, with good reason, that federal legislation should be brought to the 
attention of an attorney handling the case. If Appellant had concerns of this magnitude about the 
legality of the placement, as well as the potential for disruption in the event the placement were 
overturned, then as a matter of common sense and whether or not she was currently assigned to 
the case, Appellant had an affirmative duty for the child's sake to immediately tell someone 
about the potential jeopardy theylacement was in. Appellant notified the GAL, and asked her to 
forward these concerns to the current caseworker. 

Ms. Booker testified that the appropriate procedure upon the chance encounter would 
first have been to forward any concerns directly to the current case worker. However, while 
Appellant did not do this directly, she did so indirectly through the GAL, when she asked the 
GAL to forward her concerns to the current case worker. Since both the GAL and DDHS are 
presumably working to protect the best interests of the child, contacting the GAL as opposed to 
the Agency is not clearly improper on its face. There is no evidence either way tending to 
suggest that Appellant was aware at that time that the GAL's recommendations concerning the 
placement of the child were contrary to DDHS' s. Finally, the only clear policy guidance the 
Agency could produce concerning this procedure was through a memorandum by Ms. Booker 
prepared after the incident, in response to issues raised by this case (Exhibit E, pp. 49-50). 

The Agency seems to place great weight on Appellant's initial report that she spoke with 
the GAL in person in court, then later amended her report of this contact to indicate it had been. 
by telephone. The significance of this distinction was lost on the investigator, and it is likewise 
lost on the hearing officer. Appellant's report of the substance of the conversation has remained 
consistent despite the reported manner of contact. Given that Appellant disclosed the essence of 
the conversation, the hearing officer concludes that the manner of contact is not significant 
enough to accuse Appellant of"lying." The Agency has therefore failed to show by a 
preponderance of the evidence that Appellant engaged in "dishonesty" in violation of CSR 16-50 
A. 3). This allegation is therefore dismissed. 

The Agency further complains that Appellant failed to sufficiently notify it that she was 
subpoenaed and intended to testify in favor of placement of the child with the M. family. The 
hearing officer has strained through repeated explanations of why Appellant's disclosures were 
insufficient, and the evidence simply does not support this assertion. Appellant spoke briefly 
with Ms. Liguori, and told her she was testifying in an ICWA case that was a "mess." Ms. 
Liguori was busy, but did not ask to meet with Appellant at a later date. Instead she directed 
Appellant to approach her supervisor and the legal department about her concerns. 

Appellant then did exactly what Ms. Liguori told her to do. It is clear from both Ms. 
Cunningham's written statement (Exhibit E, p. 18) and her testimony during the hearing, that 
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Appellant met with her and disclosed she was uncertain what to do since she was not testifying 
for the department. Appellant further told Ms. Cunningham she "was in favor of (the child) 
returning to the aunt and uncle's house" and that they had discussed this as well. Ms. 
Cunningham told Appellant she should talk to the legal department. Appellant had also 
immediately informed Assistant City Attorney Adams of the subpoena, and her intent to testify 
adverse to the Agency's position. She told Ms. Adams essentially the same thing she told Ms. · 
Cunningham. Appellant told Ms. Cunningham that the legal department told her they could not 
help her since she was not a witness for the Agency. Appellant's statement (Exhibit E, p. 32) 
indicates that these discussions both took place the day she received the subpoena. This portion 
of the evidence went unrebutted by the Agency. 

The Agency witnesses responsible for Appellant's discipline complained that Appellant 
failed to inform them of the extent of her testimony. The hearing officer is unpersuaded by this 
assertion. It has not been shown or even suggested that Appellant had any way of knowing what 
the extent of the questions she was asked would have been when she spoke with Ms. 
Cunningham and Ms. Adams. 

Ms. Liguori testifieq. that it is clearly understood as a policy matter that when there is a 
conflict regarding the proper handling of a case, there are three methods of dealing with the 
conflict: CRT review process, staffing, or guidance by the supervisor. She testified that 
Appellant failed to follow these procedures. Yet Appellant did meet with her supervisor, and did 
what her supervisor told her to do - to go meet with legal. Appellant therefore used one of the 
stated procedures. Despite being in the room during Ms. Cunningham's testimony, Ms. Liguori 
inexplicably insisted that Appellant did not inform Ms. Cunningham as to the nature of her 
testimony. 

The Agency's argument that Appellant did not invoke the appropriate alternative dispute 
resolution methods is problematic for an additional reason. For either of the remaining alternate 
methods to be germane to this case, presumably those methods would have been available to 
Appellant. Yet by the Agency's own arguments, former case workers should remain uninvolved 
in cases after they are transferred. Ms. Cunningham testified she probably would not have 
sought a CRT Re-Review in this case because the case was no longer in their unit. Therefore, 
the CRT method apparently exists to resolve conflicts between current case workers. It is not 
clear, however, that the CRT process would be available when the conflict is between a current 
case worker and a former case worker. The Agency insists that it is clearly unacceptable social 
work practice to inject oneself into a case that is no longer hers, yet the solutions it offers tends 
to suggest that she request to be injected into the case. 

Second, it is clear from the totality of the evidence in this case that despite Ms. Liguori's 
assertions to the contrary, not all individuals in DDHS come to agreement even when these 
procedures are followed. Thus, even if the case had been staffed and Appellanthad been 
included, it is possible if not likely that upon walking away from the table, Appellant would still 
have possessed a differing professional opinion in favor of a placement with relatives. The M. 
family still would have knownAppellant's prior involvement and favorable opinion, more likely 
than not would still have subpoenaed her, and Appellant would still have had to testify under 
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oath as to her honest opinion. Therefore, it is unclear to the hearing officer what role these 
alternative processes would have played in this situation.4 

Ms. Booker asserts that once a case worker is subpoenaed, a "plan" should be constructed 
in consultation with the legal department as to the appropriate course of action. However, Ms. 
Adams testified that in essence she was placed in a position of conflict when asked what to do by 
a witness for an adverse party. She told Appellant something to the effect that she could not help 
her because she would be testifying against the Agency, and that Ms. Adams would therefore 
have to cross-examine her. It is further evident that as the time of the hearing approached, 
Appellant became increasingly uncomfortable with the fact that she was testifying against the 
Agency without any legal guidance. She telephoned Ms. Freeman and Ms. Cunningham about 
this, both before and during the placement hearing. Evidently no steps were taken to provide 
guidance to Appellant, as the Agency asserts should have happened, despite that Appellant 
requested thC( very assistance they assert she should have requested. 

The totality of this evidence illustrates that there is no consistency from the Agency's 
witnesses regarding the appropriate course of action Appellant should have taken. Therefore, the 
Agency has not shown by a preponderance of evidence that Appellant has violated CSR 16-51 A. 
2), proscribing failure to meet established standards of performance. The Agency has further 
cited no departmental regulations allegedly violated by any of these events. It has therefore 
failed to show a violation of 16-51 A. 5), failure to observe departmental regulations. These 
charges must t4erefore be dismissed. 

The remaining charge by the Agency is that of"(g)ross negligence or willful neglect of 
duty" under CSR 16-50 A. 1). ''Negligence" is commonly defined as the failure to use 
reasonable care or failure to act in a reasonably prudent manner under the circumstances. Lavine 
v. Clear Creek Skiing Corp., 557 F.2d 730 (10th Cir. 1977); Metropolitan Gas Repair Service, 
Inc. v. Kulik, 621 P.2d 313 (Colo. 1980). ''Gross negligence" suggests a higher level of 
culpability than mere negligence. Use of the term in this context means flagrant or beyond all 
allowance, Lee v. State Board of Dental Examiners, 654 P.2d 839 (Colo. 1982), or showing an 
utter lack ofresponsibility. People V. Blewitt, 192 Colo. 438,563 P.2d 1 (1977) (emphasis 
added). Black's Law Dictionary, 5th Edition (1979) defines "gross negligence" as: 

The intentional failure to perform a manifest duty in reckless disregard of the 
consequences as affecting the life or property of another. It is materially more want of 
care than constitutes simple inadvertence. It is an act or omission respecting a legal duty 
of an aggravated character as distinguished from a mere failure to exercise ordinary 
care... Ordinary and gross negligence differ in degree of inattention, while both differ in 
kind from willful and intentional wrong ... 

"Willful neglect," on the other hand, implies that the wrongful conduct is a blatantly 
intentional or conscious violation. Black's defines it as follows: 

4 Notably, Ms. Trantow apparently did not request a CRT or staffing of the case either, even after Appellant told her 
two weeks before the hearing that she had been subpoenaed by the M. family. 
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The intentional disregard of a plain or manifest duty ... Willful neglect suggests intentional, 
conscious, or known negligence - a knowing or intentional mistake. Puget Sound Painters 
v. State, 45 Wash.2d 819,278 P.2d 302,303. 

Thus, the terms "gross negligence" and "willful neglect" are generally reserved for use in only 
the most extreme cases of neglect. However, for the following reasons, that hearing officer does 
not find support in the record for this charge. 

First, the hearing officer is unpersuaded that Appellant had any choice in the matter once 
subpoenaed to testify, or that any of her testimony is improper. Clearly she was under oath and 
required to testify truthfully. The Assistant City Attorney testified tha1she did not object to any 
of Appellant's testimony because she thought the court might want to consider the information. 
In addition, it is worth noting that Appellant did not testify against the prospective alter:native 
placement with the L. family. She testified only to her knowledge of the case while it was 
assigned to her, and to her opinion of the M. family based on her experience. There is no 
evidence in the record that she testified concerning the prospective alternative placement at all 
one way or the other. 

Moreover, witnesses unanimously agreed that Appellant's former opinion as of the time 
the case was transferred was legitimate and acceptable. The essence of the Agency's complaint 

. about Appellant's testimony is the alleged injection of her opinion as to what should happen in a 
case she'd been off for nearly two years. However, it is clear from the transcript that the court 
repeatedly noted Appellant's opinion as applying to her knowledge of the family at the time she 
had the case. While Appellant's expert opinion is generally in favor if kinship placements and 
her testimony concerning the M. family was generally very favorable, the hearing officer can 
find no place in the transcript where Appellant actually renders an opinion concerning what she 
believed the current placement should be in the case of the child. 

Finally, there is virtually no evidence tending to suggest that Appellant "injected herself' 
into this case as the Agency asserts. Appellant gave no advice to Ms. M. upon their chance 
meeting, and apparently had no influence over her decision to intervene in the case as the 
Agency clearly initially suspected. In fact, the evidence tends to suggest, to the contrary, that the 
unnamed individual the M. family had consulted with was Ms. Ironshell at Denver Indian Family 
Resources Center, and that they were already contemplating this when Appellant ran into Ms. M. 
There was no further contact between Appellant and Ms. M. until the placement hearing. 
Appellant's only volitional act was her call to the GAL. However, Appellant's concerns about 
federal legislation that might profoundly influence the case apparently gave rise to an affirmative 
duty to notify the attorneys on the case. Furthermore, Appellant's failure to directly inform the 
Agency of her concerns is mitigated by the fact that Appellant asked the GAL to forward the 
concerns to the current case worker. Finally, there is no evidence that Appellant offered to 
testify on behalf of the M. family. 

In essence, the hearing officer has no evidence before her tending to suggest that any of 
Appellant's behavior rises to the extreme level necessary to constitute "gross negligence" or 
"willful neglect" in violation of CSR 16-40 A. 1 ). This charge must therefore be dismissed. 
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The one remaining area of concern is Appellant's failure to inform the Agency upon 
learning of the ICWA considerations. While the evidence tends to suggest that discussing a 
former case with the GAL upon an incidental meeting is not uncommon, affirmatively calling a 
GAL and relaying specific concerns of an old client and significantly relevant federal legislation 
is one step beyond conversational gossip upon an "incidental" meeting. While it is apparent that 
Appellant justifiably felt an affirmative duty to raise these issues with someone directly involved 
with the case, if Appellant's concerns rose to the level of contacting the GAL, then as a matter of 
common sense the concerns were also significant enough for Appellant to bring to the attention 
of the Agency. She should have done this herself, and not leave it to the GAL. Appellant's 
failure to do so constitutes a violation of CSR 16-51 A. 6), carelessness in the performance of 
duties. 

3. Severity of the discipline. 

CSR 16, governing disciplinary actions, states as follows in relevant part: 

16-10 Purpose 

The purpose of discipline is to correct inappropriate behavior or performance. The type 
and severity of discipline depends on the gravity of the infraction. The degree of 
discipline shall be reasonably related to the seriousness of the offense, and shall take into 
consideration the employee's past record. The appointing authority or designee shall 
impose the type and amount of discipline she/he believes is needed to correct the situation 
and achieve the desired behavior or performance ... 

(Emphasis added.) 

The hearing officer must therefore determine whether the degree of discipline is 
"reasonably related" to the seriousness of the offense. See, Leamon Taplan, above. It is a well
established principle of employment law that in determining whether the discipline is reasonably 
related, it must be "within the range of reasonable alternatives available to a reasonable, prudent 
agency administrator." See, In the Matter of William Armbruster, Appeal No. 377-01 (decision 
entered 3/22/02), citing Adkins v. Div. ofYouth Services, 720 P.2d 626 (Colo. App. 1986). 
However, in determining whether the discipline is wJ.thin the range of reasonable alternatives, the 
discipline may be found excessive where it is substantially based on considerations that are not 
supported by a preponderance of the evidence. See, e.g;, Armbruster, above; In the Matter of the 
Appeal of Dolores Gallegos, Appeal No. 27-01 (entered 3/21/01). 

Mr. Martinez testified that he felt a one-week suspension without pay was justified 
because he determined that Appellant deliberately "involved herself' in the case through her 
encounter with Ms. M. and the level of discussion she had, and her initiating contact with the 
GAL, which resulted in the subpoena. Mr. Martinez felt Appellant was not "very forthright" 
about the manner she came into contact with the GAL and concluded that Appellant had "lied" to 
the Agency. He determined that Appellant was not clear in her disclosures to the Agency about 
the level of detail she intended in her testimony, or about the circumstances of the subpoena. Mr. 
Martinez felt that Appellant should have gone to her supervisor and informed her of the 
subpoena, and that Appellant should have contacted the current case worker about her concerns. 
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Virtually none of these allegations has been shown. Appellant's encounter with Ms. M. 
was chance. This discussion is described in a manner tending to suggest that Ms. M. did most of 
the talking .. Appellant told Ms. M. to contact the current case worker and the GAL like she was 
supposed to do. However, she grew concerned about a legal issue raised during the 
conversation, looked into the legal issue, and called the GAL with her concerns. She asked the 
GAL to forward those concerns to the current case worker because Appellant did not know who 
it was. Ms. McCoy, who sought the subpoena of Appellant, testified at the hearing in this case. 
Yet she was not asked either way, and therefore did not testify one way or the other, whether 
Appellant's conversations with Ms. M. and/or the GAL were the reason she subpoenaed 
Appellant. This presumption has therefore not been shown. 

Finally, as set forth above, Appellant told both her supervisor and the City Attorney 
immediately upon being subpoenaed, and she relayed her concerns about the ICW A as well as 
her intent to testify in favor of the child's return to the kinship family. Neither offered her any 
guidance or requested a staffing of the case. 

In addition, Ms. Booker was asked to make a recommendation as to the severity of the 
discipline, and she recommended suspension. Yet Ms. Booker testified she did not know 
Appellant had consulted with her supervisor and the City Attorney's office upon receiving the 
subpoena. 

Thus, the severity of the Agency's discipline is based substantially on considerations that 
are not supported by the record. The discipline must therefore be amended to reflect these 
deficiencies. 

CONCLUSIONS OF LAW 

1. The Agency has demonstrated by a preponderance of evidence that Appellant was left with 
significant legal concerns about the Agency's handling of a case, sufficient for her to engage in 
research and contact the GAL. This interaction and the concerns that inspired it went beyond an 
incidental meeting. Appellant should have directly notified the Agency as well regarding her 
concerns over the case. Through her failure to do so, Appellant has engaged in carelessness in 
the performance of duties and responsibilities in violation of CSR 16-51 A. 6). While Appellant 
should have undertaken this important task herself and not left it to the GAL, this violation is 
mitigated by Appellant's request that the GAL pass her concerns on to the current case worker. 

2. The Agency has demonstrated just cause for disciplining Appellant by a preponderance of the 
evidence. 

3. The Agency has failed to demonstrate by a preponderance of the evidence that Appellant 
engaged in: 

a) Gross negligence or willful neglect of duty in violation of CSR 16-50 A. 1); 
b) Dishonesty in violation of CSR 16-50 A. 3); 
c) Failure to meet established standards of performance CSR 16-51 A. 2); 
d) Failure to observe departmental regulations in violation of CSR 16-51 A. 5). 
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· 4. In light of the totality of evidence in this case, the Agency's decision to issue Appellant a one
week suspension was based on unfounded allegations that Appellant affirmatively injected 
herself into a former case, that she failed to inform her supervisor and the legal department of 
the subpoena and her intent to testify adverse to the Agency, and that she lied to the Agency 
concerning her contact with the GAL. The.stated basis for the severity of the discipline has not 
been shown. The chosen discipline cannot be reasonably related to the seriousness of offenses 
that have not been shown, and thus does not appear to be within the range of reasonable 
alternatives. 

5. Taking Appellant's excellent work record into consideration, the hearing officer concludes that 
Appellant's lapse in judgment in failing to directly notify the Agency of significant concerns 
raised during the events leading to this case should be sufficiently corrected by a verbal 
warnrng. 

DECISION AND ORDER 

Based on the Findings and Conclusions set for-ih above, the Director's decision to discipline 
Appellant shall be MODIFIED as follows: 

The letter documenting the one-week suspension should be removed from all files. 
Appellant is to receive a verbal warning pursuant to CSR Rule 16. The written documentation of 
the verbal warning must reference only Appellant's failure to directly notify the Agency oflegal 
and factual concerns raised by her contacts with the former client. 

Appellant shall receive one week's back-pay, and shall have any benefits to which she 
would otherwise have been entitled restored, as soon as is practicable for the entities responsible for 
generating Appellant's payroll. 5 

This case is her~ISMISSED. 

Dated thi{1ri_day of December, 2002. 

Q J k/ fflUAi jj~ .. I I O ll if 1 
V I ) o 

1 
. a Lee Kaye \ 

Hearing Officer for the 
Career Service Board 

5 Appellant has. requested attorney's fees and costs. in her Closing Brief. Under the Career Service Rules, the 
Hearing Officer lacks jurisdiction to grant this relief. See, CSR 19-27. 
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