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BEFORE THE HEARING OFFICER CIVIL SERVICE COMMISSION 
CITY AND COUNTY OF DENVER, COLORADO  
 
CASE NO. 14 CSC 01 
 
 
In the matter of: 
Michael Wheeler (P06041), Officer in the Classified Service of the DPD, 
 
Petitioner. 
 

 
 

RULE 12 REVIEW of DEPARTMENTAL ORDER OF DISCIPLINE 
 

 
 
 This matter came on for a two day hearing on November 17 and November 21, 
2014.  The Hearing Officer in this matter was Terry Tomsick.  Petitioner was represented 
by Donald C. Sisson and Scott D. McLeod.  The City and County of Denver was 
represented by John-Paul C. Sauer.  The following individuals were sworn and testified:  
Petitioner Officer Michael Wheeler; Jess Vigil, Deputy Manager of Safety, Corporal James 
Lindel, Officer Marco Renteria, and citizen Mark Napoli.   
  
 The following Exhibits were admitted by Stipulation: Jt. Exhibits 1(a) through 1(ee) 
and 8 CDs. All of these exhibits were contained in one notebook and were submitted and 
admitted at the beginning of the hearing. 
 
 Section 9 (A) of Rule 12 requires the Hearing Officer to issue a written decision 
which includes FINDINGS of FACT and CONCLUSIONS OF LAW. This will be further 
broken down in this opinion to Findings of Evidentiary Fact, Mixed Questions of Law and 
Ultimate Facts, and Conclusions of Law.  Findings of evidentiary facts involve raw 
historical data underlying the controversy; findings of ultimate facts are conclusions of law 
or mixed questions of law and fact which settle the rights and liabilities of the parties. 
Blaine v. Moffat County School District RE No. 1, 748 P.2d 1280 (Colo. 1988). Vukovich v. 
Civil Service Commission, 832 P.2d 1126 (Colo. 1992); accord, Sparks v. Martinez, Case 
Nos. 11 CSC 03A-2, et al. (Decided December 9, 2013). 
 

FINDINGS OF EVIDENTIARY FACT 
 

1.  On January 23, 2014, Petitioner was dispatched to a house one house north of 2598 
South Utica St. by a caller who informed 911 at 2:37 AM that his name was Matt (aka 
Mark) Napoli and that he was calling on "rudeness of loud music" and a "stereo blasting"  
in the next house.  Matt Napoli specifically stated that he did not want to be contacted; he 
just wanted to go to sleep.  He made a bizarre comment to the 911 operator:  "I don't know 

https://www.courtlistener.com/colo/8shV/blaine-v-moffat-cty-school-d-re-no-1/
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what the heck is going on in there. I don't know if they are alive or not, I think they're drug 
dealers."  He also mentioned that the back door was open at his neighbor's house.  He did 
not identify his neighbors by name to 911 although he had known them for years.  At the 
hearing, he testified that he "saw the security door open, door swung in." He also 
testified, "I didn't know if they were dead." "That's why I called 911, I had a feeling." 
 
2.  The 911 operator did not relay this bizarre, off-hand information to police dispatch who, 
in turn, did not relay this information to Petitioner.  On his own, and without being required 
to do so, Petitioner searched the history of that address and found one Domestic Violence 
incident two years earlier. The history of an address only shows complaints from or about 
that address, and not the names of the residents who were involved.   
 
3.  The dispatch to the address was coded by Police Dispatch as a P3 Public Need, the 
lowest level of priority.  It was not coded as a P2 welfare check.   
 
4.  Petitioner's GPS devices showed that he arrived at 2588 South Utica six minutes after 
the 911 call and that he remained in front of the house for 24 seconds. 
 
5. The IAB account of Petitioner's statement made during investigation is credited in its 
entirety: 
 

"When he arrived at the address, he rolled down his windows, turned down his 
stereo and police radio, and then listened for the music from his car.  He did not 
exit his car.  He was unable to hear anything.  He checked premise history for 
anything of concern, but there was nothing of note found.  He noted that he was 
unaware of any recent or suspicious activity in the area as well.  As he didn't 
see or hear anything of concern he left the area and came into service."  

 
6.  It was snowing heavily that night and it was gusty.  It was also 2:46 AM when Petitioner 
arrived at 2588 South Utica St.  
 
7.  When asked why he didn't get out of his vehicle, Petitioner told IAB:  
 

 "The call had come in as loud music (complainant refused).  My duties 
regarding this nature of call is to ensure that no one's peace is being disturbed 
and when I did not verify any loud music, there did not seem to be any further 
basis for entering private property without a complainant witness to sign a 
complaint.  There had been no other calls in the area that night to make me 
think that there was any other issue at that residence besides a routine noise 
complaint." 

 
8.  Field Training Officer Corporal Chris Lindel, an employee of the DPD for 32 years, 
testified as to his general practice on noise complaints.  He testified that when there is "no 
complainant," he pulls up in front of a house, puts his windows down, puts his patrol car in 
neutral and listens for bass tones.  He does not turn off his police radio nor does he 
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necessarily turn off his vehicle.   He does not get out of his vehicle.  He testified that he 
would not necessarily have even looked up the history of house - as did Petitioner. He 
confirmed that he would have done more on a noise complaint - where he did not hear any 
noise - only if he knew that there was a history.  He would be there less than a minute, if at 
all, because noise complaints with no complainant (i.e. no one wants to be contacted to file 
an actual complaint) are the lowest of all priorities.  He testified that a 'welfare check' is 
handled completely differently. 
 
9.  At the Rule 12 hearing, the positioning and interior configuration of three houses vis à 
vis each other was examined in detail. It was undisputed that the music coming from 2588 
South Utica - the house which was the subject of the Napoli 911 call - was coming from the 
very back of the house. The people residing there were the Beveridges.  A very narrow 
driveway separated the Beveridge house from the Napoli house and the two houses are 
almost right next to each other, separated only by a one-car driveway belonging, it appears, 
to the Beveridge house.  There are Pfizer trees on Mr. Napoli's side of his house. 
 
10.  Mr. Napoli heard no music before he went to bed at 10:30 pm. He was adamant 
that the music could not have been on at 10:30 PM because he would have heard it in 
the hour and a half or so before he went to bed.  He was sure the music came on 
between 2:00 AM and 2:15 AM and woke him up.  He left for work at 5:00 AM and the 
music was still on.  He has been upset for months because he mistakenly believed that no 
one had responded to his 911 call.  He was utterly unaware that Petitioner had been by the 
Beveridge house 6-7 minutes after he called 911; he was not informed of this fact until the 
day before the Rule 12 hearing when the City Attorney told him that Petitioner's GPS 
showed he in fact had responded to Mr. Napoli's 911 call.    
 
11.  Mr. Napoli testified at hearing:  "No one walked to the back door.  My assumption was 
that there was never a police officer there.  I couldn't see the pad of the front door [so he 
didn't know if an officer had been to the front door].  There were no tracks in the driveway 
snow." 
 
12.  He speculated that he should have seen "footsteps" in the snow on the narrow driveway 
between his house and the Beveridges.  He was unabashed in describing his dislike of 
police, the system of justice, and the "whole government system." He described three 
incidents that caused his dislike for the police:  a speeding ticket; an unsuccessful will or 
trust contest against his stepfather's widow; and a less than sympathetic officer who took his 
complaint on a broken glass block window in his garage despite no suspects other than 
unidentifiable random neighborhood children. "Why [couldn't] he just do his job?" queried 
Mr. Napoli to himself rhetorically, when continuing on his diatribe about the officer and the 
glass block windows in his garage.  "The courts are against the middle class man."  He 
volunteered that he felt that "some police officers are on a power trip" and "are not out for 
my best interest."  "They are there to serve and protect and I expected them to provide a 
response to a 911 call."  He then turned his vitriol to counsel Sisson during cross-
examination, stating that "You are the reason why I don't like the system." 
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13.  The other closest neighbor was Ms. Russell, a night shift worker finally sleeping 
normal hours on the night of January 23, 2014.  She did not testify at the hearing, but made 
several statements during the IAB interview (a CD was provided to the Hearing Officer).  
During that interview, she stated that she was exhausted because of her night shift work. 
She stated that she was sleeping in a motor home stationed in the driveway at 2584 South 
Utica, (the Beveridge house at 2588 Utica was sandwiched between that driveway (and 
motor home) and the Napoli home at 2598 So. Utica).  She told IAB that she had gone to 
bed in her motor home in the driveway at 9:00 PM because she had been working nights.  
By virtue of the fact that she was sleeping in a motor home in the driveway, she too was 
very close to the music at the very back of the Beveridge house.  All of these houses back 
up to the backyard of other houses; there is no alley behind these houses in a non-grid circle 
of houses, an unusual arrangement for Denver. 
 
14.  Ms. Russell stated to the IAB investigator (and the CD was reviewed repeatedly) that 
she was certain that the noise continued all night from 9:00 PM when she went to bed 
until she woke up at noon the following day.  Her testimony is the sole basis for the City's 
assumption that the music went on all night from 9:00 PM until the following afternoon.  It 
is also contradicted by the testimony of Mr. Napoli.  This testimony must be viewed with 
some serious skepticism as Ms. Russell cannot know whether the music continued all night 
if she was asleep, exhausted,  and was not awakened by it. 
 
15.  Recruit Marco Renteria who responded to the property the next afternoon said that 
from the back of the house, he could hear the music "a lot louder" than he could at the front 
of the house or top of the driveway and that he personally could not see the windows 
shaking. He was trained that if there is "no complainant" that he will not contact the 
occupant of a house unless he can actually hear the music.  
 
16.  When different officers responded the next day to the Beveridge house on a "welfare 
check" called in by Ms. Russell with a priority rating of 2 "urgent," it was no longer 
snowing, it was daylight, and the wind was not blowing.  The back door was closed and 
locked.  The security door was unlocked but apparently was not swung open.  The music 
was blaring at the back of the Beveridge house.  Nothing amiss could be seen from outside 
any window or door of the Beveridge house.  No dogs were barking.  Because of Ms. 
Russell's expressed concern about the Beveridges, and her statement that such loud music 
for that long was unusual, the police forced entry and found two dead bodies, later 
determined to be a murder-suicide. 
 
17.  Nowhere in the IAB file or during testimony by anyone was there a time of death 
mentioned or noted for either of the Beveridges.  Given that it was a murder and suicide, 
obviously the Beveridges did not have simultaneous deaths. The murderer was alive longer 
than the person murdered before he/she committed suicide.  The second death may have 
occurred immediately after the first or hours later after further contemplation. The evidence 
regarding the timing of the music and whether it was on or off and when it was on or off is 
completely inconsistent given Mr. Napoli's testimony and Ms. Russell's speculation. Thus, 
there is no coherent evidence that Petitioner "negligently failed to hear" loud music or that 
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he lied about not hearing loud music.   
 
18.  There is also a discrepancy about the back door being open or shut which also leads to 
speculation about whether the murderer went in or out or stayed in after the murder.  It is 
common knowledge that exterior doors to a house open inward so that the "pins" on the 
door cannot be pulled out by burglars, and that security doors open outward.  Mr. Napoli 
testified that the back door was "open."  If by that he meant the back exterior door, he saw 
something that no one else saw because by the time the police arrived the next afternoon, 
the back door was shut and locked.   
 
19.  The DPD was embarrassed by facts out of the control of anyone.  One of their officers, 
Petitioner, was called to respond to a noise complaint by a "no-contact" complainant who 
made a very off-the-wall provocative statement to the 911 operator that was not conveyed 
to Petitioner. DPD was called the next afternoon on a welfare check by a very concerned 
neighbor, Ms. Russell, who knew that the Beveridges would not ordinarily have loud music 
going unless they were entertaining friends.  By then, she provided a great deal more 
information about the Beveridges than had Mr. Napoli in his 911 call, including the fact 
that the Beveridges had many guns, that one of them was on oxygen, and that Ms. 
Beveridge was bi-polar.  She was very concerned about her neighbors. 
 

MIXED QUESTIONS OF LAW and ULTIMATE FACTS 
 
1.  A "no contact" complaint is significant in that it means that the complainant does not 
wish to be contacted for further information, nor does he/she wish to file a complaint.  
Under the Denver Revised Municipal Code, a complaint cannot be filed on "noise" without 
a complainant.  Denver Police Officers do not use state statutes (where a complaint can be 
filed without a complainant) on noise complaints nor are they trained to do so. 
 
2.  The Department has no specific policy on the investigation of no-contact noise 
complaints other than "to use common sense."  The Manager of Safety's Departmental 
Order of Disciplinary Action dated March 21, 2014 which is the basis of this appeal is 
based upon the following statements contained in or which can be inferred from the Order 
itself: 
 
 (a)  That the loud music coming from 2588 South Utica St. was never turned up or 
down and was maintained at the same volume from 9 p.m. on January 23, 2014 until the 
afternoon of January 24, 2014. (Exhibit 1.a, bate-stamp 052, last paragraph). [This is not 
supported by the completely contradictory evidence when viewed in a light most favorable 
to the Department]. 
 
 (b)  That Officer Wheeler's failure to get out of his police car to investigate the noise 
complaint caused his failure to hear loud music and thus constituted an improper 
investigation (Exh. 1.a. bate-stamp 053, paragraph 4).  The only support for the "failing to 
hear" assumption is that Ms. Russell was correct that the music was on from the time she 
went to bed - exhausted - at 9:00 PM until the time she awoke 15 hours later - and that Mr. 
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Napoli, who was adamant that the music did not come on until 2:00 AM, was incorrect.  
Also, inherent in this statement is the underlying unstated accusation that "failing to hear 
loud music" is negligent or reckless or is possibly an outright lie by an officer shirking his 
duties. [This unstated accusation is not supported by the evidence as a whole, nor is it a 
DPD policy to discipline someone for "failing to hear"]. 
 
 (c)  That the inner back door was locked at all times.  (Exhibit 1.a, bate-stamp 053, 
paragraph 2). [This is not supported by the evidence as a whole given Mr. Napoli's assertion 
that the back door was wide open which he could see from his house when he called 911]. 
 
 (d)  That had Officer Wheeler exited his vehicle, he would have heard the loud 
music.  (Exhibit 1.a. bate-stamp 053, last paragraph).  (Again, see the unstated accusation in 
(b)). [This is not supported by the evidence as a whole]. 
 
 (e)  That had Officer Wheeler exited his vehicle, he would have heard the loud 
music, and would have knocked on the front door to get the occupants to turn it down, and 
would have found no answer because the occupants were dead at 2:46 AM, and, having 
gotten had no answer at the front door, Officer Wheeler should have gone around to the 
back door.  Although nothing amiss was visible from outside the back door, having arrived 
at the backdoor by entering private property down a narrow driveway obscured from the 
street, Officer Wheeler should have opined that no answer to a knocked-on back door at 
2:46 AM on a snowy January night meant that it was more likely than not that there were 
dead people in there.  Since dead people cannot turn down a stereo after death, Officer 
Wheeler should have called for and awaited authorization to break into the home, and the 
dead bodies therein would have been discovered sooner and other neighbors besides Mark 
Napoli would not have been disturbed by the loud music. (Exhibit 1.a, bate-stamp 053, last 
paragraph). [This is wildly speculative, unreasonable and is not supported by any evidence 
other than imputed clairvoyance]. 
 
 (f)  That both deaths at 2588 South Utica St. occurred prior to Officer Wheeler's 
arrival at 2588 South Utica St. [This is unknowable and unsupported by the evidence 
without knowing the Time of Death of both parties]. 
 
 (g)  That Petitioner's misconduct had a "pronounced negative impact on the 
professional image of the Department [and] on relationships with the public.  Exhibit 1.a 
page 3).  [The only one disgruntled was Mark Napoli (not Nancy Russell) and he was under 
the mistaken impression that no one had ever responded to his 911 call.  He stewed on this 
for months prior to the hearing].  There were not "multiple witnesses" to loud music all 
night, contrary to some of the reports issued by reviewing superiors prior to the Manager of 
Safety's Order of Discipline.  
 
 (h)  A mitigated penalty is not appropriate because Petitioner "fails to realize the 
seriousness of his misconduct," and, "in fact, 'believes' he handled the call appropriately and 
in accordance with other calls of that nature. [This is, in fact, an aggravation of penalty for 
Petitioner's insistence at the IAB level that he had done nothing wrong]. 
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3.  Assuming that common sense is the Departmental policy on the investigation of no-
contact noise complaints, "common sense" would dictate that an officer should not enter 
private property (even a driveway) to check a back door in the dead of night when it is 
snowing, windy and 2:46 in the morning if there is no "answer" at the front door on a low 
priority complaint.  "Common sense" may have dictated that Petitioner knock on the front 
door if and only if he could hear music way at the back of the house that he did not hear.  
Given that he did not hear loud music, his failure to go to the front door (much less the back 
door (which is the gravamen of the cascade of speculations set forth above in paragraph 
2(d)) is completely rational and is the hallmark of a wise and cautious police officer.  Had 
he done what paragraph 2(d) contends he should have done, Denver might in fact have a 
dead officer.   
 
4.  Assuming arguendo that the Hearing Officer's role is more "appellate" under Rule 12 
than it was under de novo standards, and assuming arguendo that a Hearing Officer must 
also apply the "clearly erroneous" standard to the Department's Order of Discipline vis à vis 
its "facts" versus its "policy considerations,"  the "facts" as recounted in the Departmental 
Order of Discipline under appeal are clearly erroneous and are unsupported by substantial 
evidence in the record considered as a whole.  In re Estate of Perry, 33 P.3d 1235, 1237 
(Colo. App. 2001).   
 

CONCLUSIONS OF LAW 
 
1.  It is necessary to judge Petitioner's actions by what he knew at the time he was 
dispatched. He knew that "neighbors playing loud music. The back door is open.  Unknown 
safety concerns."  [Dispatch transmission Exh. 1.k, bate-stamp 05].  "Unknown safety 
concerns" is a "term of art" used by DPD dispatchers meaning unknown safety concerns 
FOR THE OFFICER, not unknown safety concerns about the denizens of the residence 
which is emanating loud music.  There is no obvious reason that a reasonable officer should 
suspect that loud music is blaring and a back door may be open because the occupants 
inside are dead or dying or in the process of eliminating each other. 
 
2.  Viewed in a light most favorable to the Department, Petitioner's failure to investigate an 
"open back door" at a house where the music could not be heard by the Petitioner from the 
street could be disciplinable.  It is not for this Hearing Officer to substitute her judgment for 
that of the Manager of Safety if that is, in fact, the policy of the DPD.  However, that is not 
the basis for the discipline in this case. 
 
3.  Petitioner was charged for a violation of RR-102.1 based upon erroneous assumptions 
about non-facts.  The non-facts (such as multiple witnesses, that the occupants were both 
dead at 9:00 PM that that the first call was coded as a 'welfare check') proceeded up the 
chain of command as in "Chinese Whispers." The possibility that a decision may not be 
supported by the evidence at all does not seem to be anticipated in Rule 12, Section 9 (B) 
(c) (i).  Obviously, a decision may be made without being supported by the evidence if the 
evidence is based upon speculation and misinformation transmitted up the line. 
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5.  RR-102.1 provides: 
 
Officers shall obey all Departmental rules, duties, procedures instructions and directives, 
and orders; the provisions of the Operations Manual as it pertains to: 
 
OMS 17.26 Duties and Responsibilities of Patrol Officers: 
 
They shall carefully investigate all complaints which are assigned to them. 
 
5.  These are important policy considerations, and if the Department believes that discipline 
is warranted for Petitioner's failure to go to the back door - under all of the circumstances 
known to him and him alone at 2:46 AM January 23, 2014 - that of course is a policy 
consideration that would not be reversed unless it is was "clearly erroneous."   
 
6.  That is not what happened here as he was disciplined for not hearing, not knocking on 
the front door, not knocking on the back door, not divining that dead bodies were inside, 
and not calling for forced entry.  Notions of "double jeopardy" here would preclude the 
Department from going back and issuing different discipline, such as an oral or written 
reprimand for Petitioner's arguably sole failure which may (or may not) have been to 
investigate an open back door on a no-contact noise complaint where no music was heard. 

 
ORDER 

 
Petitioner's fine of two days is vacated.   
 
Date:  December 17, 2014 
 
E-signed By Hearing Officer  
Terry Tomsick 
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CERTIFICATE OF MAILING  

 
I hereby certify that on this 18th day of December, 2014, I have served the foregoing 
RULE12 REVIEW of DEPARTMENTAL ORDER OF DISCIPLINE in Case No. 14 
CSC 01, In the matter of Michael Wheeler (P06041), by arranging that a true and correct copy 
be placed into the U.S. Mail, Certified, first class postage pre-paid, addressed to each 
party’s counsel of record at the respective address noted below.  A courtesy copy was also 
electronically forwarded this same date, by email to the email addresses noted. 
 
 

John-Paul C. Sauer, Assistant City Attorney 
Office of City Attorney - Litigation Section 
201 West Colfax Avenue, Dept. 1108 
Denver, CO  80202-5332 
 
Certified Mail: 7008 2810 0000 1216 8914 

dlefiling.litigation@denvergov.org 
John.Sauer@denvergov.org 
 
 

  
Donald C. Sisson, Esq. 
Scott D. McLeod, Esq. 
Elkus Sisson & Rosenstein, P.C. 
501 S. Cherry St., Suite 920 
Denver, CO 80246 
 
Certified Mail: 7008 2810 0000 1218 2514 
 

dsisson@elkusandsisson.com  
smcleod@elkusandsisson.com  
Copy to: 
kwernsman@elkusandsisson.com  

  
 
 
      
     CIVIL SERVICE COMMISSION 
      
     By:  Jeannette Madrid   
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