
BEFORE THE HEARING OFFICER OF THE CIVIL SERVICE COMMISSION 
CITY AND COUNTY OF DENVER, COLORADO 
 
Case Number: 14 CSC 04 
______________________________________________________________________________ 
 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER  
______________________________________________________________________________ 
 
IN RE THE MATTER OF: 
 
DAVID MARTINEZ (P7019) 
Officer in the Classified Service of the Denver Police Department 
 
Petitioner. 
______________________________________________________________________________ 
              

Introduction 
 

 On May 16, 2014, pursuant to Civil Service Commission Rule 12 Hearing Officer 
Timothy L. Nemechek was appointed to preside over the above-captioned appeal.  The hearing 
took place on September 10 and October 15, 2014. 
 
 Petitioner, David Martinez (hereinafter referred to as “Officer Martinez” or “Petitioner") 
was represented by Don Sisson, Esq. and Scott McCleod, Esq.  Respondent Deputy Director of 
Safety Jess Vigil, and the City of Denver (hereinafter referred to as “Deputy Director of Safety” 
or “Respondent”) were represented by John-Paul C. Sauer, Esq. of the Office of the Denver City 
Attorney. 
 

Procedural History and Appeal 
 
 On May 5, 2014, Deputy Director of Safety1 Vigil issued a Departmental Order of 
Disciplinary Action to Officer Martinez. The Order stated: 
 
 “This is before the Executive Director of the Department of Safety to approve, modify or 
disapprove the Chief of Police’s written command ordering disciplinary action for Officer David 
Martinez.  The Chief has determined that Officer Martinez violated RR102.1, Duty to Obey 
Departmental Rules and Mayoral Executive Orders of the Denver Police Department Operations 
Manual, as it pertains to OMS 204.02, Driving Under the Influence – General Information, 
because he failed to properly investigate an incident involving a driver who admitted to drinking 
prior to the accident he caused.  The written command determined that this was a Conduct 
Category B specification and imposed a penalty of ten (10) suspended days without pay for this 
violation.”  

                                                           
1 When the case went to hearing, Mr. Vigil's title was the Executive Director of the Department of Safety.  He will 
be referred to as the Deputy Director of Safety, which was his job title at the time the Departmental Order of 
Disciplinary Action was issued. 
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 The Deputy Director of Safety Vigil reviewed the factual basis for the discipline and 
approved the written command, ordering the suspension without pay to begin on May 11, 2014, 
through and inclusive of May 20, 2014.   
 
 A timely appeal was filed by Petitioner. 
 
 The rules and regulations at issue in this case are as follows: 
 
 RR-102.1, Duty to Obey Departmental Rules and Mayoral Executive Orders of the 
Denver Police Department Operational Manual.  This rule provides in pertinent part: 
 
 Officer shall obey all departmental rules, duty, procedures, instructions, directives, and 
orders; the provisions of the operations manual; and mayoral executive orders.   
 
 OMS 204.02 – Driving Under the Influence – General Information 
 

(1) When an officer contacts drivers who they suspect to be under the influence of 
alcohol and/or drugs, the following steps will be taken:  

 
. . . b.  If the officer suspects the violator is under the influence of alcohol and/or 

drugs, the officer will offer the violator an opportunity to perform 
voluntary roadside maneuvers (Standard Field Sobriety Test – S.F.S.T. 
Battery).  A refusal to perform roadside maneuvers does not constitute a 
refusal to take a blood or breath test.  If the voluntary roadside maneuvers 
are not administered, the officer will document the circumstances such as 
injury, refusal, etc., in the Sobriety Case Summary, DPD 243 or the DUI 
Short Form, DPD 494.  [Emphasis added.] 

 
c. If the officer determines the suspect should have further testing, a suspect 

will be advised that he/she is under arrest for investigation of driving under 
the influence.   

 
 In his appeal, Petitioner contends that the Departmental Order of Disciplinary Action was 
not supported by a preponderance of the evidence and constituted an abuse of discretion by the 
Executive Director of Department of Safety.  Respondent contends that the Departmental Order 
of Disciplinary Action was not clearly erroneous and supported by the evidence.   
 

Findings of Fact 
 
 Based upon the evidence presented at hearing, the Hearing Officer makes the following 
Findings of Fact: 
 
 Petitioner has been a Denver Police Department Officer since 2006.  He received training 
at the DPD Academy.  He was trained regarding the investigation of driving under the influence 
and was familiar with departmental rules and requirements.  Officer Martinez’ testimony 
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confirmed this fact.  He estimated that over his seven (7) and one-half (1/2) years, four (4) to five 
(5) contacts per month involved drivers who were suspected of driving under the influence.  He 
described this as a “regular” part of his job. 
 
 The standard field sobriety training from the Denver Police Department was admitted 
into evidence.  [Exhibit B]. Officer Martinez received said training, as well as refresher training 
through the DPD. 
 
 Denver police officers are trained to identify signs of intoxication.  Officer Martinez 
reviewed the signs he looked for when he suspected someone of driving under the influence, 
including the odor of alcohol, staggering/lack of balance, red and bloodshot eyes. The presence 
of one or more of these signs gives probable cause to perform a roadside sobriety test.  There 
was also a safety aspect to placing someone in custody, not only to protect the suspect, but also 
for public safety.  
 
 On January 31, 2014, Officer Martinez was working as a patrol officer and investigated 
an accident at 19th Street and Lawrence.  The accident occurred in the early morning hours and it 
had been snowing that evening.  There was an accumulation of snow on the ground and the 
roadway was snow packed and icy.   
 
 Upon his arrival at the scene, Officer Martinez confirmed that the accident involved two 
individuals, including a Mr. Claudid Chavez and Steven A. Mannie.  Mr. Mannie had the odor of 
alcohol on his breath and admitted to having a few beers.   Officer Martinez described Mr. 
Mannie’s behavior as erratic and evasive and felt he might flee. (Exhibit 1.f)  However, he 
testified that Mr. Mannie’s speech was normal, his balance was steady and his clothing was not 
disheveled.  He was not belligerent nor did he use profanity.  These are other indicia of 
intoxication, which can give rise to the need for further testing. 
 
 Officer Martinez testified that he did not believe that he had probable cause for a DUI 
arrest, but felt Mr. Mannie should be transported to a detox facility for his own safety, as well as 
for the safety of others.  He did not believe there was probable cause to call for a DUI car based 
upon his contact with Mr. Mannie.  This testimony was consistent with the statement made to the 
Denver Police Department Internal Affairs Bureau. (Exhibit 1.n). In that interview, Officer 
Martinez stated: “I didn’t believe I had enough PC to call for a DUI car as roadsides maneuvers 
[sic] were not possible.”  
 
 In response to a question whether he entered Mr. Mannie’s vehicle, he stated:  “Yes, 
because a decision was made that due to his intoxication and erratic behavior he was going to be 
placed into protective custody…” 
 
 Officer Martinez did not administer a field sobriety test at the scene of the accident. He 
understood the regulation concerning administering field sobriety tests, but did not do so because 
of the snow and adverse weather conditions. 
 
 Mr. Mannie was transported to Denver Cares Detox Center.  Records were admitted from 
the Denver Cares Detox Center which confirmed that Mr. Mannie was not intoxicated.  (This 
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was also subject of a stipulation entered into by the parties on October 15, 2014, which specified 
that Mr. Mannie was sober at the time he was brought to Denver Cares Detox.)  Mr. Mannie was 
then released from the detox facility. 
 
 Mr. Mannie filed a complaint with the Denver Police Department on or about February 4, 
2014.  Mr. Mannie contended that the accident was not properly investigated, that he was 
improperly taken to a detox center and there was an improper search of his vehicle.  Officer 
Martinez was advised of said complaint on or about February 10, 2014 [Exhibit 1.a]. 
 
 A Pre-Disciplinary Hearing was conducted on or about April 29, 2014.  The 
Contemplation of Discipline Letter issued by Commander Michael Battista reviewed 
Specification Number 1, the alleged violation of RR 127-Responsibilities to Serve Public.  Cmdr. 
Battista recommended exoneration on this Specification. As to Specification Number 2: RR 
102.1 Duty to Obey Departmental Rules and Mayoral Executive Orders, the Disciplinary 
Recommendation by Commander Battista was a ten-day suspension.   
 
 In the Chief of Police’s Written Command (Exhibit 1.k) issued by Cmdr. Battista on 
behalf of Robert C. White, Chief of Police, it was noted that Officer Martinez violated OMS 
204.02 when he placed Mr. Mannie in protective custody without following proper procedures 
guiding an officer’s contact with driver suspected of being under the influence of alcohol and/or 
drugs.  Officer Martinez did not “document the circumstances” for not administering voluntary 
roadside maneuvers in the sobriety case summary or the DUI short form.  The Chief found that 
Officer Martinez should have reasonably determined Mr. Mannie required further testing after he 
detected a slight odor of alcohol coming from Mr. Mannie.  It was also noted that if Officer 
Martinez had reason to take Mr. Mannie to Denver Cares Detox after causing a traffic accident, 
he should have determined that the suspect required further testing. 
 
 The violation of RR-102.1 was within Conduct Categories A through F of the 
disciplinary matrix.  It was determined that Officer Martinez’ misconduct fell under Conduct 
Category B because it had more than a “minimal” impact on the operations of the department. 
Because Officer Martinez had three prior Conduct Category B violations within the specified 
timeframe of four (4) years, it increased the penalty level to a five (5).  Pursuant to the 
disciplinary matrix, for a penalty level 5, the mitigated penalty is four (4) to six (6) suspended 
days, the presumptive penalty is ten (10) suspended days, and the aggravated penalty is fourteen 
(14) to sixteen (16) suspended days.  Cmdr. Battista applied presumptive penalty of ten (10) 
suspended days, finding there were no significant aggravating or mitigating factors in this case 
that would justify penalty outside of the presumptive range. 
 
 The Departmental Order of Disciplinary Action was issued on or about May 5, 2014.  In 
it, the Deputy Director of the Department of Safety approved the Chief of Police’s Written 
Command ordering disciplinary action for Officer Martinez. The rationale set forth by Deputy 
Director Safety Vigil included the fact that Officer Martinez did not complete any type of 
narrative report concerning his interaction with Mr. Mannie. (Exhibit 1.m, page 2); also his log 
sheets contained “scant information” about his contact with Mr. Mannie.  Officer Martinez’ 
reports did not document that he could not administer roadside maneuvers because of the 
weather.  Deputy Director Vigil noted that this information was first provided during the internal 
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affairs interview.  Deputy Director Vigil affirmed the discipline imposed on Officer Martinez, 
noting that that it was correct under the disciplinary matrix.     
 

Conclusions of Law 
 

 Based upon the foregoing Findings of Fact, the Hearing Officer makes the following 
Conclusions of Law: 
 
Respondent’s Burden 
 
 Pursuant to CSC Rule 12 (8) (D)(2), the Hearing Officer finds that Respondent Manager 
of Safety and the City of Denver satisfied its burden of proof in presenting evidence in 
justification of the departmental action.  This evidence includes Departmental Order of 
Disciplinary Action and the supporting documentation. Exhibits 1.a-1., which were admitted at 
the hearing provide sufficient documentation that the departmental action was justified. The 
Hearing Officer finds and concludes that this evidence created a reasonable inference of 
correctness of Respondent’s conclusion that Petitioner violated RR-102.1. 
 
Petitioner’s Burden 
 
 The inquiry then turns to whether Petitioner has submitted sufficient evidence to support 
an Order that would warrant reversal or modification of the Departmental Order of Disciplinary 
Action.  In this regard, the Hearing Officer has considered the testimony of the Petitioner, as well 
as the witnesses called on his behalf.  The Hearing Officer also considered the testimony of 
Deputy Director Vigil, as well as the documentary evidence adduced at hearing.  The Hearing 
Officer's considerations are governed by Rule 12, which provides in pertinent part: 
 
 Section 9 
 

(B)(1)(a) “Hearing Officers shall not substitute their judgment for that of the 
Manager of Safety concerning any policy considerations underlying a discipline, to 
approve the interpretation of departmental rules and regulations, and may only reverse or 
modify the manager's decisions concerning policy considerations when it is shown to be 
clearly erroneous.  Hearing Officers shall not substitute their judgment for that of the 
Manager of Safety in determining the appropriate level of penalty to be imposed for a 
sustained violation, and may only modify the disciplinary penalty imposed when it is 
shown to be clearly erroneous. 

 
(b) A Hearing Officer may reverse or modify the Manager of Safety's Departmental 
Order of Disciplinary Action on the basis of issues raised by the petitioner concerning 
policy considerations, existing rule violation or imposed penalty, only when it is shown 
to be clearly erroneous. 

 
(c) The Departmental Order of Disciplinary Action shall be deemed to be “clearly 
erroneous", in whole or in part, in the following circumstances: 
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(i) The decision, although supported by the evidence, is contrary to what a 
reasonable person would conclude from the record as a whole;" 

 
 Pursuant to Rule 12, the Hearing Officer is empowered to resolve conflicts in the 
evidence, determine the weight to be accorded expert testimony and to draw plausible inferences 
from the evidence.  In the case at bench, the Hearing Officer finds that there was sufficient 
evidence admitted at hearing to conclude that the Deputy Director of the Department of Safety's 
decision was not clearly erroneous.  There are three reasons for this, starting first with the 
phrasing used in OMS 204.02.  In particular, the language used in that regulation is mandatory, 
stating: 
  

When an officer contacts drivers who they suspect to be under the influence of alcohol 
and/or drugs, the following steps will be taken “if the officer suspects the violator is 
under the influence of alcohol and/or drugs, the officer will offer the violator an 
opportunity to perform voluntary roadside maneuvers.”   

 
 In analyzing the facts of the case, the Deputy Director of Safety Vigil concluded that 
Officer Martinez suspected that Mr. Mannie was under the influence. Under these circumstances, 
voluntary roadside maneuvers were required and the Hearing Officer finds Deputy Director of 
Vigil’s testimony persuasive on this issue. 
 
 Furthermore, in the situation where voluntary roadside maneuvers were not administered, 
Officer Martinez was required to document the circumstances in the sobriety case summary or 
the DUI short form.  There is no evidence that Officer Martinez put this information in the 
sobriety case summary (DPD 243) or the DUI short form (DPD 494).  In fact, the reporting done 
by Officer Martinez in this situation provided very little information as to why he took the 
suspect into custody.  There was no documentation provided as to why roadside maneuvers were 
not performed.   
 
 The Deputy Director of Safety identified the failure of Officer Martinez to document the 
circumstances in upholding the discipline imposed by the Chief of Police. The failure to follow 
departmental rules under these circumstances subjected Officer Martinez to discipline and there 
is sufficient evidence to support the Deputy Director’s conclusion that discipline was warranted 
in this instance. 
 
 Second, no evidence was provided to the Hearing Officer that would lead to the 
conclusion that Officer Martinez was exempted from following the written departmental 
directives.  No evidence (either testimonial or documentary) was before Deputy Director Vigil 
that would allow him to conclude that Officer Martinez was relieved of the obligation to 
document why roadside maneuvers were not performed in this instance.  Petitioner offered no 
such evidence, nor did he provide a justification for his failure to complete the mandated forms. 
The Deputy Director relied on this in concluding that the discipline was warranted in this case. 
Since there was no dispute that Officer Martinez was required to follow these directives, Deputy 
Director Vigil’s decision was not clearly erroneous. 
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 Third and finally, based upon the record, the Hearing Officer is unable to conclude that 
Deputy Director Vigil’s interpretation of the applicable legal standard governing Officer 
Martinez’ conduct was clearly erroneous.  In this regard, the parties submitted post-hearing 
memoranda as to the applicable legal standard in this case.  Petitioner argued that Deputy 
Director Vigil’s conclusion that there was probable cause to detain Mr. Mannie was clearly 
erroneous.  Petitioner contended that because Mr. Mannie was not driving under the influence (as 
documented by his blood alcohol content), Mr. Vigil’s conclusion was clearly erroneous because 
a reasonable person would not have concluded from the record that Officer Martinez should have 
arrested Mr. Mannie.   
 
 Petitioner also contended that Deputy Director Vigil misinterpreted the holding of the 
Colorado Supreme Court in Roybal.  More particularly, Petitioner avers that there was no 
probable cause to arrest Mr. Mannie, a decision that was borne out in the subsequent blood 
alcohol testing which showed a BAC of 0.00.  Petitioner Martinez argues that this decision was 
objectively reasonable and the correct one, given the circumstances. 
 
 Respondent argues that this officer had enough information to have reasonable suspicion 
that the suspect was driving the influence of alcohol.  Reasonable suspicion was supported by the 
admission by Mr. Mannie that he had been drinking, erratic and evasive behavior, as well as the 
fact that he smelled of alcohol.  Respondent contends that this was sufficient to trigger Officer 
Martinez’ obligations under OMS 204.02.   
 
 Respondent also contended that there was sufficient probable cause for Officer Martinez 
to place the suspect in protective custody. Respondent contends that there were more indicia of 
intoxication in this case, which supplied Officer Martinez probable cause to detain Mr. Mannie.  
Respondent relies upon the statements made by Officer Martinez before the Internal Affairs 
Bureau to support its contention that there was sufficient evidence that constituted probable 
cause in this case. 
 
 Based upon the evidence, the Hearing Officer concludes that Officer Martinez had 
reasonable suspicion that Mr. Mannie was driving under the influence on January 13, 2014.  This 
conclusion is derived from Officer Martinez’ statements made during the Internal Affairs 
investigation and his testimony at the hearing.  In this regard, Officer Martinez was concerned 
enough that he placed Mr. Mannie into custody.  Therefore, the Hearing Officer is persuaded by 
the argument that Officer Martinez had reasonable suspicion that Mr. Mannie was driving under 
the influence.  This was sufficient to trigger Officer Martinez’ obligations under OMS 204.02 to 
document the reason why voluntary roadside maneuvers were not done.  Deputy Director Vigil 
concluded that discipline was warranted based on Officer Martinez’ failure to discharge his 
responsibilities under OMS 204.02.  This conclusion is not clearly erroneous and is affirmed by 
the hearing officer. 
 
 The inquiry next turns to Petitioner’s contention that Deputy Director Vigil misconstrued 
Colorado law in determining that Ofc. Martinez had probable cause to arrest Mr. Mannie for 
driving under the influence.  This issue was hotly contested at the hearing and Deputy Director 
Vigil was questioned at length on the subject.   
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 The Hearing Officer is persuaded by the  Colorado Supreme Court’s rationale in Grassi 
v. State of Colorado, -P. 3d- , 2014 CO 12 No. 11SC720 (2014), wherein the Court distinguished 
People v. Roybal, 655 P.2d 410 (Colo. 1982) and People v. Reynold, 895 P.2d 1059(Colo. 1995).  
The Colorado Supreme Court suggested that the probable cause analysis must be based upon all 
the facts available to the officer at the time.  Although Grassi involved different facts (as it 
involved the question of drawing suspect’s blood), when this framework is applied to the instant 
case, there were sufficient facts to supply Officer Martinez probable cause to detain Mr. Mannie.  
Mr. Mannie admitted to consuming alcohol prior to the accident and Officer Martinez discerned 
alcohol on his breath. There was an accident that occurred and the physical evidence documented 
an unsafe maneuver with his vehicle (which could have been the result of intoxication).   Mr. 
Mannie’s behavior became increasingly erratic at the scene.   All of these facts were considered 
when the Deputy Director affirmed the discipline in this case. 
 
 Deputy Director Vigil articulated his belief that there were sufficient facts to establish 
probable cause and noted that Officer Martinez himself described Mr. Mannie as intoxicated. 
The Hearing Officer is unable to conclude that Deputy Directory Vigil’s analysis was clearly 
erroneous under these circumstances and as such his decision is affirmed. 
 

Order 
 

 The Departmental Order of Disciplinary Action is AFFIRMED, as follows: 
 
 The Decision regarding RR-102.1 is affirmed and the imposition of discipline is 
AFFIRMED.  Petitioner's suspension of ten (10) days is sustained. 

 
Notice of Appeal Rights 

  
 Petitioner and Respondent are hereby notified that their right to appeal the decision 
herein either to the Commission or directly to the District Court in accordance with the 
Colorado Rules of Civil Procedure currently in effect.  An appeal to the Commission shall 
be initiated by filing an original and one copy of a notice of appeal with the Commission 
within 15 calendar days of the date noted on the certificate of mailing/service of the 
Hearing Officer's decision by the Commission, and properly serving the notice on opposing 
party or counsel, including a certificate of service/mailing. 
 
DATED this 17th day of March 2015. 
 
      TIMOTHY L. NEMECHEK 
       
      s/ Timothy L. Nemechek  

    Timothy L. Nemechek         
   HEARING OFFICER OF THE 
   CIVIL SERVICE COMMISION 
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CERTIFICATE OF SERVICE
 

 I hereby certify that on this 17th day of March, 2015, I have served the foregoing 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER in Case No. 14 CSC 04, In 
the Matter of David Martinez (P7019), by forwarding a true and correct copy to the parties by e-
mail, addressed to the following: 
 
Donald C. Sisson, Esq.     dsisson@elkusandsisson.com
 
Scott D. McLeod, Esq.     smcleod@elkusandsisson.com
 
John Sauer, Esq., City Attorney    john.sauer@denvergov.org
 
Office of the City Attorney - Litigation Section  dlefiling.litigation@denvergov.org
 
 
 

     s/ Tim Nemechek___________   
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CERTIFICATE OF MAILING  

 
As provided by Commission Rule 12 § 9(F), I hereby certify that on this 18th day of March, 2015, I 
have served the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER in 
Case No. 14 CSC 04, In the matter of David Martinez (P7019), by arranging that a true and 
correct copy be placed into the U.S. Mail, Certified, first class postage pre-paid, addressed to 
each party’s counsel of record at the respective address noted below.  A courtesy copy was 
served by the Hearing Officer, by email, on March 17, 2015. 
 
 
Donald C. Sisson, Esq. 
Scott D. McLeod, Esq. 
Elkus Sisson & Rosenstein, P.C. 
501 S Cherry St., Suite 920 
Denver, CO  80246 

Certified Mail:  7008 0150 0001 3640 6238 
 
John-Paul C. Sauer, Assistant City Attorney 
Denver City Attorney’s Office  
Litigation Section 
201 West Colfax Avenue, Dept. 1108 
Denver, CO 80202-5332 

Certified Mail:  7008 0150 0001 3640 6245 
 
 

CIVIL SERVICE COMMISSION 
 
/s/   Brian S. Kellogg   
By:  Brian S. Kellogg 




