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CIVIL SERVICE COMMISSION 
CITY AND COUNTY OF DENVER, COLORADO 
101 W. Colfax Avenue, Dept. 1208 
Denver, Colorado 80202-5332 
 

Case No. 16 CSC 03A 
 
Petitioner – Appellant, 
 
v. 
 
Respondent – Appellee, 
 
 
 

 
Bryan Beary (P13002),  
Officer in the Classified Service of the Denver Police Department 
 
 
Jess Vigil,  
Deputy Director of Safety, City and County of Denver 

DECISION AND FINAL ORDER 

 
Before Commissioners Neal G. Berlin, Anna Flores, Joseph G. Sandoval, and Larry D. 
Trujillo. 
 

 

Denver Police Officer Bryan Beary (Petitioner) was tasked with transporting a runaway 

youth from Denver to the Arapaho County Juvenile Assessment Center (JAC).      Upon delivery 

of the youth, Petitioner got into both a verbal and physical altercation with the youth regarding 

her unwillingness to remove body piercings.   Charges of discourtesy and inappropriate force 

were lodged against the Petitioner and an investigation ensued.  As part of this investigation, 

statements were obtained from Petitioner, as well as from numerous employees of Arapaho 

County who were present to witness Petitioner’s interactions with the runaway youth at the JAC.  

Because the statements of the Arapaho County employees differed, in some cases, dramatically, 

from the statements offered by petitioner, Petitioner was eventually also charged with 

Commission of a Deceptive Act in violation of DPD rules and regulations.   
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After a Chief’s Hearing where Petitioner was given an opportunity to speak to the 

charges lodged against him, it was determined by the Deputy Director of safety (DDOS) that: 

Officer Beary should receive a written reprimand for his discourtesy; the charge of inappropriate 

force would not be sustained; and Officer Beary should be discharged for the Commission of a 

Deceptive Act in violation of RR-112.2 in his failing to give truthful statements during the 

investigation into the other two charges.   

Officer Beary appealed his discharge to a Hearing Officer.  The Hearing Officer 

conducted a thorough review of the evidence presented and determined that Officer Beary had 

failed to prove that the DDOS was clearly erroneous in concluding that Officer Beary had 

intentionally made materially false statements during the investigation of his interactions with 

the runaway youth, and therefore, that he had violated RR-112.2.   

Officer Beary appealed that decision to this Commission.  After a thorough review of the 

record and the Hearing Officer’s decision, we find the Hearing Officer did not err in holding that 

Officer Beary failed to meet his burden of proof or showing that the DDOS’s decision was 

clearly erroneous.  In fact, based on the record and the factual findings and conclusions made by 

the Hearing Officer that not only was the DDOS not clearly erroneous, but that he was, in fact, 

correct in his conclusion that Petitioner was guilty of violating RR-112.2.      

In his appeal, Petitioner makes basically two arguments. He claims the Hearing Officer 

erred in finding that he violated RR-112.2.  In addition, he claims that the Hearing Officer erred 

in not admitting into evidence the results of a polygraph exam. 

We have little trouble disposing of Petitioner’s argument that the Hearing Officer erred in 

finding that he violated RR-112.2.  The Hearing Officer’s thorough analysis of the facts in this 
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case and his conclusions drawn therefrom, convince us that the Hearing Officer was absolutely 

correct in his holding that the DDOS was not clearly erroneous in issuing the discipline for the 

RR-112.2 violation.  The facts of the case are analyzed in detail on pages two through twelve of 

the Hearing Officer’s decision.  We accept (as we must) these finding as true.  The Hearing 

Officer’s conclusions, at pages twelve through fourteen of his decision, are all reasonable and 

supported by record evidence.  Were we required to do so, we would have no hesitation in 

concluding that had the burden of proof been placed on the DDOS to prove by a preponderance 

of evidence that Petitioner violated RR-112.2, the DDOS would have met this burden.  

Petitioner argues that that there was insufficient evidence to support the Hearing Officer’s 

decision finding that Petitioner made “knowing” misrepresentations.   The Hearing Officer, 

based on the nature of the discrepancies found in Petitioner’s statement was permitted to infer 

that the discrepancies were the result of intentional falsification as opposed to some accident or 

failure of memory.   We believe it to be settled law that intent to deceive may be inferred from 

actions and statements. Kennedy v. William R. Hudon, Inc., 659 F.Supp. 900, 906 (D.Colo.1987);   

Crawford Rehab. Serv., Inc. v. Weissman, 938 P.2d 540, 551 (Colo.1997).  The Hearing Officer 

had ample evidence in the record from which to infer that Petitioner made his false statements 

knowingly.   

Similarly, we believe the record contains ample evidence supporting the Hearing 

Officer’s conclusions that Petitioner made numerous false statements during the course of the 

investigation and that those false statements were material to the investigation in that they plainly 

were intended to minimize whatever negative interactions Petitioner had with the runaway and 

otherwise shed an entirely false light on the entirety of the interactions. We find no error in the 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987062221&pubNum=345&originatingDoc=I4982d9e3deb511da8b56def3c325596e&refType=RP&fi=co_pp_sp_345_906&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_906
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997123773&pubNum=661&originatingDoc=Id553a8b6f5ac11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_661_551&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_661_551
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Hearing Officer’s determination that the DDOS was not clearly erroneous in disciplining 

Petitioner for violating RR-112.2.1   

Petitioner, to exonerate himself from the RR-112.2 charge, submitted to a polygraph 

exam administered by someone of his own choosing.   He attempted to introduce the results of 

that exam at his Chief’s Hearing.  In this appeal, Petitioner takes issue with the Chief’s 

representative, Commander Michael Battista, failing to consider the results of the polygraph test 

and failing to place the results of the polygraph test into his investigative file.   We do not find 

any error or misdeed on the part of the Hearing Officer or DPD management.   

First, we must note that a pre-disciplinary hearing, such as a Chief’s Hearing 

Constitutionally requires only: oral or written notice [to the employee] of the charges against 

him; an explanation of the employer's evidence and an opportunity [for the employee] to present 

his side of the story. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985) (internal 

quotation marks omitted).   In this case, there is no question that Petitioner received written 

notice of the charges against him and a complete description of the evidence supporting those 

charges, as well as an opportunity to view the file from where that evidence originated.   

Petitioner appears to argue, therefore, that he was deprived of his right to tell his side of 

the story because Commander Battista refused to consider the results of the polygraph exam.  

The record, however, refutes a critical factor in this argument, that being, that Petitioner was not 

deprived of the opportunity to tell his side of the story.  It is undisputed that at the Chief’s 

Hearing, Petitioner’s counsel read into the record the results of the polygraph exam (Petitioner’s 

                                                           
1 Petitioner’s argument on this issue appears to entirely lose sight of the fact that the burden of proof in these 
hearings is not on the DDOS to prove his case by a preponderance of the evidence, but rather is on the Petitioner to 
prove that the DDOS’s disciplinary decisions were clearly erroneous.  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985114054&pubNum=0000708&originatingDoc=I3ed950958a0111d9b6ea9f5a173c4523&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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Brief, p.6).  The fact that Commander Battista did not find the results of the polygraph exam 

persuasive enough to give it any credence at all does not mean that Petitioner was deprived of his 

right to tell his story.  Commander Battista was not obligated to accept the results of the exam or 

to give the exam any weight whatsoever.2   

Petitioner also takes issue with the failure of the Department to place the results of his 

polygraph exam into the Internal Affairs investigative file.  If this were to have been done, the 

DDOS would have been obligated to consider it in determining his disciplinary decision, because 

the DDOS reviews all the material in the investigative file before making his decision on 

discipline.  We hold that neither Commander Battista nor anyone else was under any obligation 

to place the results of the polygraph exam into the Department’s investigative file if for no other 

reason than that the polygraph exam was never part of the Departments investigation into 

Petitioner’s misconduct.  The polygraph exam was not administered by the Department or by 

anyone acting on behalf of the Department.  It is properly not part of the investigative file 

because it was not part of the investigation. 

Finally, Petitioner takes issue with the Hearing Officer’s failure to allow the results of the 

polygraph exam into hearing record.  To the extent that the Hearing Officer relied on 

Commission Rule 12, Section 8.D.2 for excluding the polygraph results or testimony concerning 

the results or the exam into evidence, we believe the Hearing Officer erred.  To clarify, the 

purpose of that Rule is to limit the DDOS in the evidence which he may introduce into the record 

to support his disciplinary decision.  The Rule was not intended to and does not limit the type or 

                                                           
2 We reject Petitioner’s policy argument regarding the use f polygraphs as we find no policy issue with the fact that 
the Department may find polygraphs useful in certain circumstances, such as hiring decisions, but not useful when it 
comes to disciplinary decisions and polygraphs administered by third parties. 
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amount of evidence the employee may seek to admit at hearing to prove that the DDOS’s 

disciplinary decision was clearly erroneous.   

So, while the Hearing Officer erred regarding his interpretation of our Rule 8, we find 

this error to be harmless.  The Hearing Officer, at page 15 of his decision, expressed additional 

valid and sufficient justification for refusing to admit the polygraph evidence into the record.  

The decision as to whether something gets admitted into the record as evidence is within the 

discretion of the Hearing Officer.  We hold the Hearing Officer did not abuse that discretion in 

failing to admit the polygraph exam and results into evidence. 

For these reasons, the Hearing Officer’s decision is AFFIRMED.   

Filed the 17th day of May, 2017. 
 

For the Civil Service Commission, 

 
    __________________  

By:  Earl E. Peterson, Executive Director 
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CERTIFICATE OF SERVICE 
 

I hereby certify that this 17th day of May, 2017, I have electronically served the foregoing 
DECISION AND FINAL ORDER, in Case No. 16 CSC 03A, Brian Beary v. Jess Vigil, by 
arranging that a true and correct copy of the same be sent by email to the following attorneys of record 
at the email addresses listed: 

 

 
 
/s/ Jeannette Giron          

       CIVIL SERVICE COMMISSION 
       By:  Jeannette Giron 

 

Richard Stubbs, Assistant City Attorney  
Office of the City Attorney, Litigation Section 
201 West Colfax Avenue, Dept. 1108 
Denver, CO 80202-5332 
 

Richard.Stubbs@denvergov.org 
dlefiling.litigation@denvergov.org 
 
 

Donald C. Sisson, Esq. 
Scott D. McLeod, Esq. 
Lucas Lorenz, Esq. 

dsisson@elkusandsisson.com 
smcleod@elkusandsisson.com 
llorenz@elkusandsisson.com 
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