HEARING OFFICER, CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO .

Appeal No. 03-04

DECISION
IN THE MATTER OF THE APPEAL OF:

GARY AGIDRRE,
Appellant,
vs.

DEPARTMENT OF PARKS AND RECREATION, DENVER ZOOLOGICAL
FOUNDATION
Agency, and The City and County of Denver, a municipal corporation.

I. INTRODUCTION

A.

Nature of the Appeal

The Appellant appeals his disqualification from the Agency. The Appellant
seeks r;einstatement, plus back pay and benefits.

B.

Procedural Facts

The Agency action forming the basis of this appeal was the Notice of
Disqualification, dated January 16, 2004. The Appellant timely filed his Appeal
the same <lay. A hearing concerning the Appeal was conducted on July 7, 2004,
before Bruce A. Plotkin, Hearings Officer for the Career Service Board. The
Appellant was present and represented himself: The Agency was represented by
Mindi L. Wright, Esq., with Mr. Dale Leeds serving as the Agency's advisory
witness.
The following witne,sses testified on behalf of the Agency: Ms. Stacey
Schalk by telephone; Ms. Leslye Bilyeu; Mr. Dale Leeds; and Ms. Rita Murphey.
The Appellant and his wife, Ms. Geraldine Aguirre, were the Appellant's only
witnesses.
The following exhibits were admitted into evidence: Agency Exhibits 2, 3,
4, 5, 7, 8, 9, 10, 11 and 12; _and Appellant Exhibits A, B, E, and F '.
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.
For purposes of these Findings and Order, Mr. Gary Aguirre will be
referred to as the "Appellant." The Department of Parks and Recreation, Denver
Zoological Foundation and the City and County of Denver, collectively will be
referred to as the "Agency." The rules of the Career Service Authority cited will
be abbreviated to "CSR" with a corresponding numerical citation.

C.

Issues on appeal
A.
Jurisdiction: whether the Appellant has stated a claim for which the
Hearing Officer has jurisdiction to provide relief;
B. ·
Rules Violations: whether the Agency, by a preponderance of the
evidence, violated CSR 5-84, CSR 14-10, CSR 14-21, 22 or 23; CSR 1910 a), b),or c); whether CSR 9-62 (f) is preempted by federal law and, if
not, was the Agency in violation.
C.
·ADA: whether the Appellant is disabled within the meaning of the
Americans with Disabilities Act, 42 U.S.C. 12101 et seq.
D.
Remedies: whether, if the Appellant's disqualification was
unjustified, he is entitled to reinstatement, back pay, and benefits.
II. FINDINGS AND ANALYSIS

A.

Background

The Appellant was employed as a Zookeeper by the Denver Department
of Parks and Recreation, Denver Zoological Foundation (zoo), continuously from
1979 until his disqualification on January 16, 2004. He worked from 7:30 a.m. to
4:30 p.m. forty hours per week.
The structure of zookeeper functions resembles the hierarchy of
taxonomic categories (Kingdom-Phylum-Class-Order-Family-Genus-Species).
The broadest categories include "Biological Programs", "Veterinary" and "Animal
Management". The Animal Management category includes subcategories of
Tropical Discovery, Birds, and Mammals. The Mammal Zookeeper functions are
further subdivided into care of primates, carnivores and large mammals.
[Testimony of Dale Leeds].
Before the Appellant's disqualification, he was assigned to an area within
the large mammal division called the "hoof stock" area. The number and variety
of animals a zookeeper must care for in the hoof stock area becomes important
to this decision for reasons stated below. The hoof stock area is comprised of
five areas: (1) the Giraffe Section includes Bactrian Camels and Przewalski's wild
horses 1 in Barn Four, plus Dromedary Camels and Pere David's Deer in Barn
1 Listed in Exhibit 10 as "P. horses."
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Five; (2) the South Range Section includes Reindeer, Waterbuck and Pronghorn
Antelope in Barn Six, plus White-Lipped Deer and Musk Oxen in Barn Seven and
. Goral and Takin in Barn Eight; (3) the Barn One Section houses Okapi and
Saddle-billed storks; (4) the Barn Two section contains Zebra, Warthog, Bongo,
Nyala, and East African Crowned Cranes; (5) the Barn Three Section houses
Dama Gazelle, Scimitar-Horned Oryx, Gerenuk, Lesser Kudu, Kangaroo, Emu,
Cape Buffalo and African Wild Dogs.
The Appellant's duties centered largely, but not exclusively, around the
South Range area. Those duties included: checking on the animals each
morning; cleaning stalls and exhibit/yard areas; hauling hay, grain and other
supplies from storage areas; cleaning service areas adjoining the stalls and
exhibit/yard areas; preparing "enrichment" items for the animals; washing feed
buckets; cleaning around dumpsters; shoveling snow; raking leaves; bringing
inside some animals at the end of the day; checking doors, Ughts, and locks; and
writing daily reports. In addition, the Appellant was responsible for assisting in
restraining animals, assisting veterinarians, training animals and providing
information to and answering questions from zoo visitors, volunteers, and new
zookeepers. These duties are listed in Exhibits 10, 11, and 12, as well as in
testimony by the Appellant and Mr. Leeds. While the Appellant's duties are not
disputed, the means by which these duties were or could be carried out are
sharply contested.
On December 19, 2002 the Appellant sustained a foot and ankle injury
when, while assisting in restraining a six-to-eight-hundred pound deer, the deer
stepped on his lower leg .. Medical tests, including a bone scan and MRI of the
foot proved negative for any pathology to the ankle and foot. [Exhibits 8-1, A-1] ;
however, the Appellant reported to his physician substantial pain which remains
to the present and which was not alleviated by physical therapy and acupuncture.
Id. He missed only one work day, but was subsequently placed on modified duty
until August 28, 2004, based on his statements to his physician that he could not
tolerate beyond a certain threshold of pain due to extended standing and walking
[Appellant testimony]. During his modified duty the Appellant worked his eight
hour shift, but did not perform all his usual functions. For example he was
sometimes assigned to the zoo commissary and he was assigned to work four
hours per day at Four-Mile Park, a Denver historic park away from the zoo.
During his modified duty his standing a:nd walking was restricted based upon his
self-reported pain tolerance. Id.
On August 28, 2003 the Appellant was deemed by his physician to have
reached Maximum Medical Improvement (MMI), Exhrbit 8 at ,I2. He was then
placed on a permanent work restriction of 60% walking and 60% standing. The
issuance of the MMI letter was important for two reasons: first, it triggered the
Agency notice to the Appellant that an Interactive Process would be undertaken
pursuant to CSR 5-84, [Exhibit 4]; and second, the Agency then notified the
Appellant he was no longer entitled to light duty, and therefore would be placed
on Interactive Process Leave pursuant to CSR 5-84 G. [Exhibit 5].
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An Interactive Process meeting was convened at the Zoo on November
18, 2003, attended by Ms. Leslye Bilyeu, Director of Human Resources for the
Zoo, Mr. Alvin Howard, Director of Human Resources for the Department of
Parks and Recreation, Dr. Lynn Kramer, Vice President of the Zoo Biological
Programs, Mr. Dale Leeds, Curator of Mammals, Ms. Rita Murphy, ADA
coordinator for the Career Service Authority, and the Appellant, who appeared
without a representative. Following that meeting, the ADA coordinator notified
the Appellant by letter on November 28, 2003 that he was determined not to be
"disabled" within the meaning of the ADA, thus no longer entitled to job
accommodation or reassignment. Ms. Murphey then referred the matter back to
the Agency. [Exhibit 9].
The Agency then notified the Appellant of its contemplation of disqualifying
the Appellant from his position as Zookeeper pursuant to CSR 14-20 and 14-21.
[Exhibit 3]. A pre-disqualification meeting was held on January 7, 2004. As a
result of the -meeting, the Appellant was notified of his disqualification on January
16, 2004. [Exhibit 2]. This appeal followed.
A pre-hearing conference was held on July 1, 2004, before Hearing Officer
Bruce A. Plotkin in order to focus remaining issues, identify witnesses, and to
admit exhibits into the record.
Following statements from the Appellant and from the Agency's counsel,
the Hearings Officer found narrowed the Appellant's issues from those originally
declared in his appeal to the following: (1) whether the Agency violated CSR 1421, 22 8., and 23 by its decision to disqualify the Appellant; (2) whether the
Agency violated CSR 9-62 f) by failing to transfer the Appellant instead of
disqualifying him; (3) whether the Agency violated CSR 5-84, by failing to provide
a reasonable accommodation for the Appellant's impairment; (4) whether the
Hearings Officer has jurisdiction under CSR 19-10 a), 19-10 b) or 19-10 c) 2).
The Appellant's age discrimination claim was withdrawn. The Appellant did not
present any evidence or argument as to his harassment claim a~d therefore the
Hearings Officer deems it withdrawn. Over the Appellant's objection, Agency
witness, Stacey Schalk was allowed to testify by telephone. The Agency
withdrew its document marked for identification #1 and the remaining Agency
and Appellant's exhibits were admitted by stipulation. The Agency identified the
following witnesses: Ms. Leslye Bilyeu, Director of Human Resources, Denver
Zoo; Ms. Rita Murphey, ADA Coordinator, Career Service Authority; Mr. Dale
Leeds, Mammals Curator and immediate supervisor to the Appellant, Denver
Zoo; Ms. Stacey Schalk, acting supervisor, Employee Relations, Career Service
Authority. The Appellant identified Ms. Geraldine Aguirre, his wife and himself as
his witnesses.
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8.

Analysis

1. Jurisdiction
Subject matter jurisdiction was not challenged. The Hearing Officer finds
the appeal of the Appellant's disqualification from employment is a matter for
which the Hearing Officer has jurisdiction to provide relief under CSR 19-1 O a)
and c).
2. Burden of Proof
The Appellant bears the initial burden of establishing a prima facie case for
his claim of disability discrimination for his disqualification. NGUYEN, 169-03. In
order to establish a prima facie case for disability discrimination, the Appellant
must show that (a) he is qualified as disabled within the definition under the ADA;
(b) he is capable of performing the essential functions of his job either with or
without reasonable accommodations notwithstanding the disability, and (c) that
the Agency failed to make reasonable accomrTlodations, instead disqualifying him
from the position. NGUYEN, 169-03, Lowe v. Angelo's Italian Foods, 87 F.3d
1170 (10th Cir. 1996), Long v. City of Leawood, 2000 U.S. App. LEXIS 273 (10th
Cir. 2000).
If the Appellant makes such a showing, the Agency must then demonstrate a
legitimate, non-discriminatory business purpose for its actions, e.g. the disability in
question genuinely prevented the employee from doing the job and there was no
available reasonable accommodation. If the Agency makes such a showing,
Appellant must then establish that the Agency's non-discriminatory business
purpose is a pretext for discrimination. VIGIL, 17-03, p.7. Due to this burdenshifting scheme, the Appellant proceeded first with his case-in-chief.
2.

Rules Violations
a. CSR 14-21 Disqualification

This appeal is constructed on the cornerstone issue whether the Agency
properly disqualified the Appellant pursuant to CSR 14-20 et seq.

Section 14-20 Disqualification
14-21 General
An employee shall be separated .without fault, hereinafter
called a disqualification, if a legal, physical,· mental or
emotional impairment or incapacity, occurring or discovered
after appointment prevents, satisfactory performance of the
essential functions of the position.
·
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Prior to disqualification because of physical or mental
impairment or incapacity, if it is determined pursuant to the
rule on reasonable accommodations for individuals with
disabilities that an employee is disabled within the meaning
of the Americans with Disabilities Act of 1990 (ADA), the
agency or department must have attempted to make a
reasonable accommodation pursuant to that rule. If a
reasonable. accommodation cannot be provided or the
employee
rejects
a
reasonable
accommodation,
disqualification may be initiated.
If it is detennined that an employee is not disabled within the
meaning of the ADA, the agency or department need not
attempt to make a reasonable accommodation and
disqualification may be initiated.

Thus, the Agency's obligation to grant a reasonable accommodation to the
Appellant under CSR 14-21 depends whether the Appellant was disabled within the
meaning of the ADA
The ADA or Americans with Disabilities Act of 1990, 42 U.S.C. 12101 et

seq. prohibits employers from discriminating against qualified individuals with
disabilities because of their disabilities. Lowe v. Angelo's Italian Foods, 87 F.3d
1170, (10th Cir.1996). To maintain a claim for wrongful disqualification under the
ADA, the Appellant must demonstrate (1) that he is a disabled person within the
meaning of the ADA; (2) that he is able to perform the essential functions of the job
with or without reasonable accommodation; and (3) that the employer terminated
him because of his disability. Lowe, at 1173, citing White v. York lnt'I Corp., 45
F.3d 357, 360-61 (10th Cir. 1995). Regulations for administering the ADA which
were promulgated by the Equal Employment Opportunity Commission (EEOC)
provide significant guidance for defining terms such as "disability." 2
Disability means, with respect to an individual --

(1) A physical or mental impairment that substantially limits one or
more of the maj?r life activities of such individual;
(2) A record of such an impairment; or

.2 Even though the U.S. Supreme Court expressed some skepticism that EEOC regulations interpreting the

term "disability" in the ADA are due any deference, Toyota Motor Mfg., Ky. v. Williams, 534 U.S. 184,
194 (U.S., 2002), many cases have adopted those interpretive regulations, with respect to ADA definitions
and interpretations, see id.. The Hearings Officer will follow the lead of nearly every jurisdiction including
the 10th circuit in adopting the EEOC interpretive regulations in defining ADA terms. See, e.g., Lowe v.
Angelo's Italian Foods, 87 F.3d 1170 (10th Cir., 1996).
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(3) being regarded as having such an impairment.
29 C.F:R. §1630.2 (g). The Appellant claims he is disabled under all three
definitions.
(1 ). A physical or mental impairment that substantially limits one or
more of the major life activities of such individual.
(a). "physical impairment''.
"Physical impairment" is further defined as "(1) Any physiological disorder,
or condition, cosmetic disfigurement or anatomical loss affecting one or more.of
the following body systems: neurological, musculoskeletal. ... " 29 C.F.R.1630.2
(h). No specific evidence was presented which diagnosed Appellant's injury under
the C.F.R. definition. Dr. Chan diagnosed the injury as a "right foot crush injury"
resulting in a sixty percent Walking/standing limitation. Exhibit 7. The Agency
concluded the Appellant had a physical impairment ("you are unable to perform
the essential functions of your position, due to your physical impairment. .. ")
Exhibit 2-3, and the Appellant described extensively the number of ways in which
he remained physically impaired after his accident. These indices from the
evidence lead the Hearings Officer to conclude the Appellant's injury is
musculoskeletal, neurological, or both pursuant to 29 C.F.R. 1630.2(h), and
therefore is a physical impairment under the ADA.
(b ). "substantially limits" and c. "major life activities"
The terms "substantially limits" and "major life activities" must
be considered together in order properly to evaluate the Appellant's claim.
As defined in the C.F.R., the term "substantially limits" means
(i) Unable to perform a major life activity that the average
person in the general population can perform; or
(ii) Significantly restricted as to the condition, manner or
duration under which an individual can perform a particular
major life activity as compared to the condition, manner, or
duration under which the average person in the general
population can perform that same major life activity.
(2) The following factors should be considered in
determining whether an individual is substantially limited
in a major life activity:
'-(i) The nature and severity of the impairment;
(ii) The duration or expected duration of the impairment;
and
·
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(iii) The permanent or long term impact, or the expected
permanent or long term impact of or resulting from the
impairment. 29 C.F.R. 1630.20)
"Major Life Activities" means "functions such as caring for
oneself, performing manual tasks, walking, seeing;
hearing, speaking, breathing, learning, and working:"
C.F.R. 29 1630.2(i).
The dispute here is whether the Appellant's ankle and foot problems
substantially limited the major life activities of standing, walking, and working, as
claimed by the Appellant. Under the ADA, the Appellant's difficulties with his foot
do not substantially limit him unless they render him (1) unable to perform a
major life activity that the average person in the general population can perform;
or (2) significantly restricted as to the condition, manner or duration under he can
perform a particular major life activity as compared to the condition, manner, or
duration under which the average person in the general population can perform
the same major life activity. 29 C.F.R. § 1630.20)(1 ).
The Appellant presented the following evidence for his contention that he
was substantially limited within the meaning of the ADA. The Appellant stated
before his injury he enjoyed and participated in sports such as bowling and
dancing neither of which he can do presently, and gardening in which he is now
limited to fifteen minutes followed by a break of one half to one hour. His sleeping
is fitful and he arises "in extreme pain, having at times to "stay home the rest of
the day" due to his pain, although he estimates he missed only five work days due
to pain. He enjoyed flower markets and going on walks which are now restricted
because he can walk only "forty five minutes to one hour at an easy pace." Later
he stated "I can't go for a walk with my wife," followed by "not even one block."
The Appellant added he can no longer use a vacuum cleaner as it is one of the
most painful things he can try, nor can he help with such simple tasks as putting
plates on the table or helping to cook a meal. He has difficulty dressing himself, is
restricted in climbing even one flight of stairs without resting. The Appellant stated
he can stand only ten minutes to one half hour, and he relies "more on my right
side" to balance and he states he cannot balance without support. He stated he
has a limp, although it is not visible. [Appellant testimony].
All these restrictions are due to the level of pain the Appellant feels.
According the Appellant that pain has not subsided in the two years since his
workplace accident, although he felt relief from an electrical muscle stimulator
while under worker's compensation. Exhibit F-2. That treatment stopped when his·
worker's compensation case ended. The Appellant further testified he disagrees
with his MMI at sixty percent standing and walking. "I'm lower than sixty percent.
It could be fifty. It could be forty," though this assessment was personal and not
medical. The Appellant was found to have an impairment rating of 4% of lower
8

extremity. Exhibit A-2.
The Appellant's wife, Ms. Geraldine Aguirre also testified as to the
Appellant's limitations since the December 19, 2002 accident. She stated before
his injury the Appellant helped with yard work, laundry, and occasionally preparing
a meal. After his injury the Appellant's wife stated she does all the yard work, as
the Appellant can't mow, or help with landscaping. He cannot vacuum, and
cannot sleep well, whereas he could do both before. She stated "I do fifty percent
of the driving now, seventy five percent if it's a long trip" whereas before ''he did all
the driving" before his accident. Ms. Aguirre continued "I walk the dogs." '.'At the
flea market he rests frequently and walks slowly. We go only once a month, now.
It's less than before." They no longer go bowling, dancing or attend zoo functions,
all of which they both enjoyed before the injury. He no longer participates in
hobbies of baseball, volleyball, music, swimming, painting and remodeling the
house. "He gets tired and has to sit down."
With respect to whether the Appellant was substantially limited in a major
life activity, the Agency offered the following evidence. During cross examination,
the Appellant affirmed that all medical tests on his ankle and foot have been
negative. When asked if he had undertaken any rehabilitation exercise to improve
his ankle, the Appellant answered "I feel most [of the rehabilitation exercises] were
inappropriate because they made it hurt more. I do massage and movement
based on what feels good. If it hurts, I don't do it. Doctors are not always correct
in how you should do your exercises."
Major life activities for purposes of the ADA include functions such as
caring for oneself, performing manual tasks, walking, seeing, hearing, speaking,
breathing, learning, and, with some controversy, working. 29C.F.R. 1630.2(-i).3
Although that list is not intended to be exhaustive, the Hearings Officer finds the
only major life activities invoked by the Appellant were walking, standing4 and
working. A review of the cases does not reveal support for the other activities
mentioned by the Appellant -gardening, attending flower markets, bowling
dancing, swimming, volleyball, remodeling, vacuuming - as major life activities
under the ADA. The analysis continues then only as to the Appellant's claim that
he is substantially limited in the major life activities of walking and standing, .
followed by working.
(c). Substantially Limits as to Walking and Standing
In cases involving walking (and by inference, standing), the courts have
. found that moderate difficulty in walking or pain experienced while walking does .
th
not rise to the level of a disability. For example in Penny v. UPS, 128 F3d 408 (6
cir. 1997), the court concluded the plaintiff's walking slowly and difficulty climbing
3 See Sutton v. United Air Lines, Inc., 527 U.S. 471,489, 144 L. Ed. 2d 450, 119 S. Ct. 2139 (1999).
4 While standing is not listed as a major life activity in 29 C.F.R. 1630.(i), the cases have supported it as
such. See, e.g. Rogers v. International Marine Terminals, 87 £.3d 755, 759 (5th Cir.1996), Penny v. UPS,
128 F.3d 408 (6th Cir. 1997).
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stairs was not a substantial limitation in the major life activity of walking. Id. The
Penney court reviewed the then-existing cases which decided whether the
plaintiff was substantially limited in the major life activity of walking. 5 The
plaintiffs in those cases had significantly more impairment than the Appellant,
yet were found not to have a substantial limitation in the major life activity of
walking.
In further support of his contention that he is substantially limited, the
th
Appellant cites Forehand v. Barnhart, 364 F. 2d 984 (8 cir. 2004), O'Donnell v.
Barnhart, 318 F.3d 811 (8 th cir. 2003), and Toyota v. Williams, 534 U.S. 184

(2002). Forehand was a social security benefits case where the "substantiaily
limits" standard is inapplicable. In addition, the Administrative Law Judge in that
case was found to have improperly rejected one medical opinion and based his
opinion on a contrary diagnosis. There is no such disparity in this case. All
medical authorities including the Appellant's own Kaiser doctor agreed there was
no pathology to the Appellant's foot. "So far the patient has been given almost
nine months of diagnostic and therapeutic intervention. Except for his subjective
complaint, I am unable to discern an underlying pathology that would be the
cause of the patient's persistent complaint over the left foot," [ExhibitA-1], and
"he [my Kaiser doctor] couldn't find anything," [Re-cross examination of
Appellant]." This is not to say the Appellant is malingering. It is not possible
objectively to quantify the Appellant's pain. The Hearings Officer finds no reason
to doubt the Appellant's assessment of his pain .. The negative findings of the
physicians only serve to distinguish the Forehand case.
O'Donnell was also a social security benefits denial case, and as such, did
not address the "substantially limits" test under the ADA. Moreover, the Plaintiff
in that case was wheelchair-bound, had a diagnosed closed-head injury, and disc
disease, resulting in spending most of her day lying down. As in Forehand, the
Administrative Law Judge was found to have ignored objective medical evidence
of her disability, whereas there is no medical evidence of disability here.

5 The plaintiff suffered from severe post-traumatic degenerative joint disease o(the right hip, which caused
him to walk slowly, especially when climbing stairs. After reviewing relevant EEOC guidelines, see 94 F.3d
at 106-107, the court concluded that this impairment did not amount to a disability. Kelly v. Drexel
University, 94 F.3d 102, 105 (3rd Cir. 1996). In Richardson v. William Powell Co., 1994 U.S. Dist. LEXIS
19818, No. C-1-93-528, 1994 WL 760695 (S.D. Ohio Nov. 10, 1994), the court held that degenerative
arthritis that caused a noticeable limp and difficulty climbing stairs also was not a disability under the ADA
because the plaintiff failed to show how it substantially limited any major life activity. Likewise, the plaintiff
in Stone v. Entergy Services, Inc., 1995 U.S. Dist. LEXIS 8834, Civ. A. No. 94-2669, 1995 WL 368473
(E.D. La. June 20, 1995), was found not to be disabled despite ha-~ring muscle wea~es~, residual pafi~l
paralysis from polio, one leg longer than the other, and an approximate total body 1mpa1rment of 15 ¼. Id. at
4. Finally, in Penchishen v. Stroh Brewery Co., 932 F. Supp. 671 (E.D. Pa. 1996), affd, 116 F.3d 469 (3rd
Cir. 1997) (Table), petition for cert. filed, 118 S. Ct. 178, 139 L. Ed. 2d 119 (U.S. 1997), a court found that a
plaintiff who could walk at only one-half her normal speed following an automobile accident was not
substantially limited in the major life activity of walking.
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Toyota was the only ADA case cited by the Appellant. In that case, the
respondent had carpal tunnel syndrome, myotendinitis, and thoracic outlet
compression. The parties, as here, did not dispute these conditions resulted in
physical impairments. The Court analyzed whether the impairments resulting
from those conditions "substantially limited respondent in the major life activity of
performing manual tasks." Id@ 11. The Supreme Court determined the Court of
Appeals erred in granting summary judgment in favor of the employee because
the Court of Appeals (a) analyzed only a limited class of manual tasks, and (b)
failed to ask whether the worker's impairments prevented or.restricted her from
performing tasks that were of central importance to most people's daily lives."
That is not only a different inquiry than in the present case but the outcome works
against the Appellant in that "it was inappropriate for the Court of Appeals to
grant partial summary judgment to the worker on the manual-tasks issue, where, ·
among other evidence, ... even after her condition allegedly worsened, she could,
as the Appellant here, still brush her teeth, wash her face, bathe, tend her flower
garden, fix breakfast, do laundry, and pick up around the house." Toyota @ 201.
Even though the Appellant is no longer able to engage in bowling,
gardening, swimming, dancing, playing with grandchildren, and performing
chores as before, the law, as analyzed above, supports neither the degree of
impairment suffered by the Appellant, nor the activities themselves as a
substantial limitation in a major life activity. The Hearings Officer therefore
concludes the Appellant's walking and standing impairments, while impacting his
life in significant ways, do not substantially limit the major life activities of walking
and standing as found in the EEOC regulations and case law interpreting the
ADA. We then turn to the Appellant's remaining claim under the "substantially
limits" clause as to the major life activity of working.
(d). Substantially Limited as to Working
In order to be substantially limited in the major life activity of working, an
individual's limitation must affect either a class of jobs or a broad range of jobs in
various classes compared to the average person having comparable training,
skills and abilities. 29 C.F .R. § 1630.20)(3)(i). Simply being disqualified from one
specific job is insufficient to establish the Appellant is substantially limited in the
major life activity ofworking.

One must be precluded from more than one type of job, a
specialized job, or a particular job of choice. If jobs utilizing an
individual's skills (butperhaps not his or her unique talents) are
available, one is not precluded from a substantial class of jobs.
Similarly, if a host Of different types of jobs are available, one is
not precluded from a broad range of jobs.
Sutton v. United Air Lines, Inc., 527 U.S. 471, 483, 144 L. Ed. 2d 450, 119 S. Ct.
2139 (1999), See also Bolton v. Scrivner. Inc., 36 F.3d 939 (10th Cir. 1994).
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The Appellant's evidence that he was substantially limited from either a
class of jobs or a broad range of jobs in various classes consisted only of his
statement that the broad class of jobs from which he is excluded are construction
jobs, housekeeper, assembly worker, meat process or and clerk, and carrier or
handler for the United States Postal Service, as all these jobs require being on
one's feet all day.'[Appellant testimony].· The Agency countered the Appellant
can drive a car, and can walk unassisted. [Appellant cross examination]. ·
This was little evidence of the class or broad range of jobs from which the
Appellant was or was not excluded. The Appellant stated he has been
unemployed since his January separation from the Agency, but offered no
indication as to whether he had sought any work, nor what was the source of his
information for the jobs he mentioned. The Agency offered no evidence of jobs
in the Denver metropolitan area for which the Appellant was qualified with his
background and physical limitations. Nonetheless, the Appellant has the burden
of proof to present evidence of the number and types of jobs in the relevant
employment market from which the plaintiff is disqualified. Duncan v. Washington
Metro. Area Transit Auth., 240 F.3d 1110, 2001 U.S. App. LEXIS 3056 (D.C. Cir.
2001), cert. denied, 534 U.S. 818 (2001), Thompson v. Holy Family Hosp., 121
F.3d 537, 540-541 (9th Cir., 1997). Id. Most circuit courts agree that simply
alleging, as the Appellant did, that one is substantially limited from a broad class
of jobs or a broad range of jobs in various classes is insufficient proof6.
6 See Santiago Clemente v. Executive Airlines, Inc., 213 F.3d 25, 32-33, 2000 U.S. App. LEXIS 11605 (1st
Cir. 2000) (concluding former flight attendant failed to show temporary hearing loss was disability under
ADA because she offered "no evidence of how many jobs call for this ability, or that she was precluded
from any class of jobs"); Webb v. Clyde L. Choate Mental Health & Dev. Center, 230 F.3d 991,997, 2000
U.S. App. LEXIS 26880 (7th Cir. 2000) (upholding summary judgment against psychologist suffering from
severe asthma, osteoporosis, and a weakened immune system because he "had not presented evidence that
his condition prevents him from performing a class of jobs"); Taylor v. Nimock's Oil Co., 214 F.3d 957,
961, 2000 U.S. App. LEXIS 12042 (8th Cir. 2000) (concluding former cashier with 40 hour week and 10
pound carry limit did not establish disability because she "presented no evidence to create a genuine issue
of material fact about whether she could perform a class of jobs with her restrictions") (citing Berg v.
Norand Corp., 169 F.3d 1140, 1145, 1999 U.S. App. LEXIS 3579 (8th Cir. I 999); Helfter v. United Parcel
Service, Inc., 115 F.3d 613, 617-18, 1997 U.S. App. LEXIS 13590 (8th Cir. 1997)); Colwell v. Suffolk
County Police Department, 158 F.3d 635, 645, 1998 U.S. App. LEXIS 26109 (2d Cir. 1998) ("Without
specific evidence about 'the kinds of jobs from which [an] impaired individual is disqualified,' the jury
could not perform the careful analysis that is necessary to determine that [a plaintiff] was substantially
limited in his ability to work.") (quoting Heilweil v. Mount Sinai Hospital, 32 F.3d 718, 723, 1994 U.S.
App. LEXIS 22291 (2d Cir. 1994)); Snow v. Ridgeview Medical Center, 128 F.3d 1201, 1207, 1997 U.S.
App. LEXIS 28605 (8th Cir. 1997) (holding "general lifting restriction imposed by a physician, without
more, is insufficient to constitute a disability within the meaning of the ADA" with regard to major life
activity of working). See also Williams v. Channel Master Satellite Sys., Inc., 101 F.3d 346, 349, 1996 U.S.
App. LEXIS 30888 (4th Cir. 1996) (holding, as a matter oflaw, that a twenty-five pound lifting limitation -particularly when compared to an average person's abilities -- does not constitute a significant restriction on
one's ability to lift, work, or perform any other major life activity); Ray v. Glidden Co., 85 F.3d 227, 229,
1996 U.S. App. LEXIS 14541 (5th Cir. 1996) ("Inability to perform heavy lifting does not render a person
substantially limited in the major life activities oflifting or working."); McKay v. Toyota Motor Mfg.,
U.S.A., Inc., l IO F.3d 369,373, 1997 U.S. App. LEXIS 6468 (6th Cir. 1997) (holding woman with carpal
tunnel syndrome and 20-pound lifting limitation not disabled because "at best, her evidence supports a
conclusion that her impairment disqualifies her from only the narrow range of assembly line manufacturing
jobs that require repetitive motion or frequent lifting of more than ten pounds"). ). In McKay v. Toyota

12

Therefore, the Hearing Officer concludes the Appellant failed, by a.
preponderance of the evidence, to prove he was excluded by his disability from
either a class of jobs or a broad range of jobs in various classes compared to the
average person having comparable training, skills and abilities pursuant to 29
C.F.R. § 1630.20)(3)(i). Since the Appellant is not excluded fromeither a class
of jobs or a broad range of jobs, then there is no basis upon which to find he is
substantially limited in the major life activity of working. As the Appellant did not
prove either prong of the "substantially limits" requirement as defined in 29
C.F.R. 16300), the Hearing Officer next examines the Appellant's remaining ADA
claims that he has a "record of impairment" or that he is "regarded as" having a
substantially limiting impairment.
(2) A Record of a Substantially Limiting
Impairment
The phrase 'has a record of such impairment" means has a history of, or
has been misclassified as having, a mental or physical impairment that
substantially limits one or more major life activities. 29 C.F.R. 1630.2(k). The.
purpose of this provision is twofold: to protect employees from discrimination
because of a history of disability, such as a former cancer patient; and to protect ·
against discrimination based on erroneously classifying an employee as disabled.
Senate Report @ 23.
This part of the definition is satisfied if a record relied on by an employer
indicates the individual either has or had an impairment that substantially limits a
major life activity. The only evidence presented by the Appellant on this point was
his evidence of his worker's compensation claim. A worker's compensation claim
under state law cannot be used as evidence of having a record of impairment
under the ADA. Mann v. City of Inglewood, 1998 U.S. App. LEXIS 29034 (9th Cir.,
1998).

Mfg., U.S.A., Inc., 110 F.3d 369, 373 (6th Cir. 1997), the Sixth Circuit determined that a plaintiff with
carpal tunnel syndrome who was incapable oflifting over 20 pounds did not raise a genuine issue as to her.
disqualification from a broad range of jobs in various classes. The Fifth Circuit reached a similar conclusion
in Dutcher v. Ingalls Shipbuilding, 5JF.3d 723 (5th Cir. 1995), in which it stated that "the inability to
perform one [*541] aspect of a job while retaining the ability to perform the work in general does not
amount to substantial limitation of the activity of working." Id. at 727; see also Daley v. Koch, 892 F.2d
212, 215 (2d Cir. 1989) (holding, under the Rehabilitation Act, that unsuitability to be a police officer is not
a substantial limitation on working); Forrisi v. Bowen, 794 F.2d 931, 934 (4th Cir. 1986) (reasoning that a
substantially limiting impairment under the Rehabilitation Act must pose a "general disadvantage in [the]
search for satisfactory employment").
·
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(3). Regarded as Substantially Limited in a
Major Life Activity
"Is regarded as having such an impairment'' means
(1) Have a physical or mental impairment that does not
substantially limit major life activities but is treated by a
covered entity as constituting such limitation.
(2) Has a physical or mental impairment that substantially
limits major life activities only as a result of the attitudes of
others toward such impairment; or
(3) Has none of the impairments defined in paragraphs (h)(1)
or (2) of this sections but is treated by a covered entity as
having a substantially limiting impairment.
29 C.F.R. 1630.2(1).
The Supreme Court identified two ways in which an individual may come
within the "regarded as" definition: (1) the covered entity mistakenly believes that
the individual has a physical impairment that substantially limits one or more
major life activities, or (2) the covered entity mistakenly believes that an actual,
non-limiting impairment substantially limits one or more major life activities. In ·
both situations, the Supreme Court explained "it is necessary that a covered
entity entertain misperceptions about the individual -- it must believe either that
one has a substantially limiting impairment that one does not have or that one
has a substantially limiting impairment when, in fact, the impairment is not so
limiting." Sutton v. United Air Lines, Inc., 527 U.S. 471,483, 144 L. Ed. 2d 450,
119 S. Ct. 2139 (1999).
The Agency did not entertain a misperception about the Appellant's
physical impairment. It found, based upon medical evidence, the Appellant was
not substantially limited in walking or standing, and found the degree of
impairment to be precisely the same as the medical diagnoses: a forty percent
restriction of standing and walking. There was no misperception about the
Appellant's impairment, despite the Appellant's claiming to be substantially
disabled in his ability to perform major life activities at home, but not at work. The
Hearings Officer therefore concludes the Appellant was not regarded as
substantially limited as to walking or standing under the ADA.
. In order to be regarded as substantially limited in the major life activity of
working, the focus is not on the plaintiff's actual abilities but instead, is on the
Agency's misperceptions of the Appellant's ability. See Kelly v. Drexel Univ:, 94
F.3d 102 at 109 (3 rd cir. 1996). The employer must wrongfully regard the
employee as unable to perform a class of jobs or a range of jobs in different
classes, not just a particular job. Long v. City of Leawood, 2000 U.S. App. LEXIS
273 (10th Cir., 2000). There was no evidence the Agency disregarded the
14

physician's medical evaluation and substituted its own judgment, imposing
greater restrictions than those of the Appellant's MMI. To the contrary, the
Agency's perception of the Appellant was not based on speculation, stereotype
or myth, but on the doctors' written evaluations of Appellant's condition. See
Rakity v. Dillon Companies, Inc., 302 F .3d 1152, 1158-60( 10th Cir. 2002).
Because the Agency entertained no misperception of the Appellant's physical
ability, nor did it regard the Appellant as unable to perform a class of jobs or a
range of jobs in different classes, the Hearings Officer finds the Appellant was
not regarded as substantially limited with regard to working.
The Appellant failed, by a preponderance of the evidence, to prove he is
"disabled," in any of the three ways defined under the ADA: by a physical or
mental·impairment that substantially limits one or more of the major life activities
of such individual; by a record of such an impairment; or by being regarded as
having such an impairment. The Hearings Officer must conclude the Appellant is
not disabled as defined under the ADA. Since the Appellant is not disabled
pursuant to the ADA, the Agency did not owe the Appellant a reasonable
accommodation. CSR 14-21. The analysis now shifts to whether the Agency
properly followed the requirements of CSR 5-84 up to the point it determined the
Appellant was not disabled.
b. CSR 5-84. Reasonable Accommodations for persons with
Disabilities Policy
It is the policy of the Career Service Authority to provide
equal employment opportunity to individuals with
disabilities. This rule is intended to comply and be
interpreted consistent with the Americans with Disabilities
Act of 1990 ("ADA").
Thus, analysis of the Agency's obligation toward the Appellant under CSR 5-84
must be consistent with the analysis of the ADA just completed.
CSR 5-84 B. requires the Agency to "provide a reasonable
accommodation to the known physical. .. limitations of an otherwise qualified
individual with a disability" unless it would impose an undue hardship on the
Agency. The Appellant did not dispute the Agency's accommodation after the
deer accident in providing light duty, thus theAgency complied with CSR 5-84 B.
CSR 5-84 D. defines "disability" by quoting the three-pronged ADA
definition cited above. Since the Appellant is not disabled under any of those
three ADA definitions, he is not disabled under CSR 5-84 either. CSR 5-84 then
continues to track the ADA as follows: "A qualified individual with a disability is an
individual with a disability who can perform the essential functions of the position
he or she holds ... with or without reasonable accommodation." The Appellant's
failure to meet any of the three definitions of "disabled," makes a determination of
whether the Appellant "can perform the essential functions of the position" moot.
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However, even if the Appellant were "disabled," the Hearings Officer would find
he could not perform the essential functions of his position for the following
reasons.
It was hotly contested whether the Appellant could perform the "essential.
function" of his position. The Appellant claimed during his light duty he worked
only half a day at .his traditional functions, before transferring to the commissary
or Four-Mile Park, yet accomplished three fourths of his essential duties during
the first four hours of his work day. Thus, the argument went, given a full day, he
could accomplish all his essential functions if the Agency would allow him to sit (a
reasonable accommodation) while performing some of his duties, including
washing out stalls with a hose instead of using a broom, using a cart or bicycle to
move from one area to another, and using a Bobcat to shovel snow.
The Agency countered with Dale Leeds (Leeds) testimony and Exhibit 10,
in which Leeds detailed the essential functions of the Appellant's position. Leeds
was the Appellant's immediate supervisor. He concluded "the only thing a
[zoo]keeper does that does not require them to be on their feet is the writing of
the report." [Exhibit 10]. The creation of Exhibit 10 was suspect in that it was
produced in anticipation of this hearing. Nonetheless, the ADA does not limit an
employer's ability to establish or change the content, nature, or functions of a job.
It is the employer's province to establish what a job is and what functions are
. required to perform it. Milton v. Scrivner. Inc., 53 F.3d 1118 (10th Cir., 1995).
The Agency established almost all essential functions must be accomplished
standing or walking, thus the Hearings Officer concludes the Appellant's claim he
could perform the essential functions of his position without standing or walking
more than sixty percent of the day is not established by a preponderance of the
evidence. In a practical sense, it seems incongruous that someone who is so
disabled that he is unable to: walk one block without a substantial rest; climb
even one set of steps except on an exceptionally good day; or perform
household chores, would be able to clean, feed and care for the enormous
number of animals, stalls and exhibits required of a zookeeper within an eight
hour work day or to complete those tasks substantially from a seated position.
The Appellant next argued since he was not "written up" for any deficiency
during his light duty, that was proof of his completing the essential functions of
his job. He was not written up because he completed a light duty version of his
essential functions. Then someone else finished the Agency-mandated essential
functions of the position. [Leeds, cross examination]. The light duty version of the
zookeeper essential functions were a temporary accommodation prior to the
Agency's determination that the Appellant was not disabled under the ADA. After
the termination of light duty the Agency did not allow the Appellant to attempt to
complete his essential functions due to the permanent work restriction 60%
standing and walking required by Dr. Chan in his MMI determination.
The Appellant criticized the Agency's failure to question the validity of Dr.
· Chan's assessment of his MMI, but the assessment was clear, the Agency could
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not place itself in a more expert position than a Doctor specializing in
Rehabilitation and Occupational Medicine, [Exhibit A], and the sixty percent
limitation for walking and standing was not contested by the Appellant's own
physician. [Re-direct of Appellant}. Incongruously, the Appellant claimed to be
even more impaired than Dr Chan's assessment. "I'm lower than sixty [percent
standing/walking]. It could be fifty. It could be forty." [Appellant's testimony}. If
true, it is even more difficult to imagine the Appellant would be capable of
performing the essential functions of his position, as he would be sitting fifty to
sixty percent of an eight hour shift.
The Appellant then alleged the Agency could have reassigned him to the
position of night zookeeper, stating much of that position requires merely sitting
in a golf cart traveling from one check point to the next. Mr. Lee.ds admitted the
night zookeeper position requires much less standing than all other zookeepers.
However that position, at all times pertinent to this case including during the
Appellant's ninety day light duty accommodation, was not vacant. "Reassignment
is limited to existing vacant positions or to positions that become vacant in the
career service within the three month period." CSR 5-84 F. 8. For the reasons
stated immediately above: Appellant could not perform his essential functions
seated for forty to sixty percent of the time, and the unavailability of a vacant
position allowing such accommodation, the Hearing Officer finds the Appellant
cannot perform the essential functions of his position with or without
accommodation pursuant to CSR 5-84 D., therefore, the Agency did not owe the
Appellant a reasonable accommodation pursuant to CSR 5-84 B. Since the
Agency did not owe the Appellant an accommodation for his impairment, the next
inquiry is whether the Agency fulfilled its obligations under the disqualification
process of CSR 14-22 and 23.
CSR 14-22 states "[a]n employee shall be disqualified if ... an employee
becomes unable to perform the essential functions of the position because of ...
physical impairment" [emphasis added]. As just established, the Appellant was
unable to perform the essential functions of his position, therefore was subject to
mandatory disqualification under this rule. The next rule states the procedures to
be followed in a disqualification.
"The appointing authority shall follow the procedures for pre-disciplinary
meetings before taking any action on the disqualification." CSR 14-23. The
notice and procedural requirements for pre-disciplinary meetings is addressed in
CSR 16-30. Written notice is required to be served in person or by mail seven
calendar days in advance of the meeting. CSR 16-30 D. The Appellant did not
dispute receiving notice of the pre-disqualification hearing sent by mail on
December 23, 2003, according to Exhibit 3 and by Ms. Bilyeu's testimony. The
hearing took place on January 7, 2004, more than seven days later. The
Hearings Officer finds the Agency served notice on the Appellant as required by
this rule in Agency Exhibit 3.
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The Appellant then argued the Notice of Disqualification failed to apprise
him of his right to appeal as required by CSR 14-23. The Hearings Officer
agrees; nonetheless, it was harmless error. The Appellant perfected his appeal
in a timely manner despite the lack of written notice, and therefore was not
prejudiced by the lack of notice. The Hearings Officer must conclude the Agency
complied with its obligations under CSR 14-22, and 14-23 by a preponderance of
the evidence.
3. Appellant's Claims.
The Appellant claimed the Agency violated CSR 5-84, CSR 14-10, CSR
14-21, 22 or 23; CSR 19-10 a), b),or c) and CSR 9-62 (f). This Decision has
already disposed of the claims based in CSR 5-84 and CSR 14-20-23. The
Appellant's claim of rules violations via CSR 19-10 a) and b) are similarly already
decided by the analysis above. The Appellant failed to make a prima facie
showing for disability discrimination as he was not disabled within the meaning of
the ADA.
a. CSR 19-10 c), as it pertains to this case, prohibits the Agency from
· discriminating against an employee with a physical disability, by failing to make a
reasonable accommodation. As the Hearings Officer has found the Appellant is
not disabled either within the meaning of the ADA or Career Service Rules, there
is no violation of CSR 19-10 c).
b. CSR 14-10 requires the Agency disqualification form to include the
reason for the separation and last day worked. Both these requirements were
met in Exhibit 2.
c. CSR 9-62 f).
(1 ). The first issue here is whether CSR9-62 Dapplies. CSR 9-62 f)
states an Agency contemplating the disqualification of an employee on grounds
of disability ''shall assist that employee in seeking a suitable transfer." CSR 9-62
f). The only assistance required is to provide the employee with a list of thenavailable positions for which the employee is eligible,. and nothing more. CSR 962 f) 2). The Appellant believes the Agency violated CSR 9-62 f) in failing to
provide him with a disability-related transfer. The Agency argues CSR 9-62 f) is
preempted? since it violates the ADA. The Hearing Officer disagrees. The ADA
addresses preemption as follows.

7 Although the Agency did not use the term "preempted" it referred to 9-62 f) as either "no longer valid,"
"violates federal law," (in essence a preemption argument), or to be soon "rescinded" or that it is
"irreconcilable" with CSR 5-64. The Hearings Officer infers the Agency intends "preempted" by these
references. See, e.g. Elephant Butte Irrigation Dist. v. DOI, 160 F.3d 602,610 (10th Cir., 1998).
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Nothing in this Act shall be construed to invalidate or limit the
remedies, rights, and procedures of any Federal law or law of any
State or political subdivision of any State or jurisdiction that
provides greater or equal protection for the rights of individuals
with disabilities than are afforded by this Act." 42 U.S.C. § 12201
(1990).

Since CSR 9-64 f) provides greater rights than the ADA (mandatory assistance
to an employee in seeking a suitable transfer), it is not preempted.
(2). Is CSR 9-62 f) applicable? The Agency's second argument is
that since the Career Service Board was anticipating repealing CSR 9--64, it is no
longer applicable. The Board did repeal CSR 9-64 on July 15, 2004; however, on
the filing date for this appeal, 9-64 was in effect and shall be applied here.
(3). Was the Agency in violation of CSR 9-62 f)? CSR 9-62 f)
requires an Agency seeking disqualification of an employee immediately to seek
from the Career Service Authority a list of available jobs and to provide the
employee with that list as soon as it is received. The Agency did neither. See
Exhibit 3. Therefore the Agency did violate CSR 9-64 f) by a preponderance of
the evidence.
(4). What remedy is available to the Appellant for the Agency's
violation of CSR 9-64? The Agency correctly stated its only obligation under
CSR 9-62 f) was to provide a list of available jobs within the Career Service
Authority for which the Appellant qualifies. Even though the Appellant
complained a list was not provided, he failed to state how he was injured by this
lapse. The Appellant's only testimony as to other jobs was his generalized
conclusion about some types of jobs he could not perform such as postal carrier
or grocery stock clerk. There was no evidence of any missed job opportunity by
the Agency's failure to comply. In addition, it is widely known CSA prints and
makes widely available a weekly list of available jobs both on line and in printed
form. See http://www.denvergov.org/admin/d2m/delivered/jobsopen. As there is no
evidence the Appellant was harmed by the Agency's failure to comply with CSR
9-64 f), there is no remedy the Hearings Officer can provide pursuant to. his
authority under CSR 19-27.
(d). Finally, the Appellant argued he has no record of discipline, and
therefore disqualification was too harsh. The decision to disqualify depends
neither upon wrongdoing nor a lack of it. "An employee shall be separated
without fault ... if [an] ... impairment ... prevents satisfactory performance of the
essential functions of the position." CSR 14-21 [emphasis added].
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Ill. DECISION

Based on the foregoing findings of fact and conclusions of law, the
Hearing Officer AFFIRMS the Agency decision to disqualify the Appellant from
his employment.

th

. Dated this 16 day of August, 2004.

3 ~ a- Phd~

Bruce A. Plotkin
Hearing Officer
Career Service Board
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