CAREER SERVICE BOARD, CITY AND COUNTY OF DENVER,
STATE OF COLORADO

Appeal No. 32-14,A
DECISION AND ORDER

IN THE MATTER OF THE APPEAL OF:
DEAN ALTMAN,

Respondent-Respondent,
vs.
DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT,

and the City and County of Denver, a municipal corporation,
Petitioner-Agency.
Dean Altman ("Respondent"), a civilian kitchen worker for the Denver Sheriffs
Department, was discharged from employment for allegedly groping an inmate.
Respondent appealed his discharge to a hearing officer. After an evidentiary hearing,
the Hearing Officer determined that the Agency had failed to prove the charges brought
against Respondent. He ordered Respondent's reinstatement to employment. The
Agency has appealed that determination. We affirm the Hearing Officer.
The Agency bases its appeal on several errors it claims were committed by the
Hearing Officer in rendering his determination.
First, the Agency argues that The Hearing Officer erroneously interpreted CSA
Rule 19-52 Failure to Appear. While it is true that Respondent did not testify in this
case (and was not required by the Hearing Officer to testify in this case), we do not
believe that Respondent's failure to testify amounted to a violation or misinterpretation
by the Hearing Officer of C.S.R. 19-52 Failure To Appear.
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This Rule provides:
19-52 Failure to Appear

In cases where a party fails to appear at the hearing, the Hearing Officer
may continue the hearing, dismiss the appeal or rule on the available
evidence of record.
Actually, we do not believe the Hearing Officer was ever confronted with an issue
implicating CSR 19-52 because this rule deals solely with the situation where a party
literally fails to appear. When one side is present and ready for hearing, and there is
nothing but an empty table on the other side - that is a failure to appear. In this case,
not only was Respondent present, but he was represented by counsel who was also
present at the hearing. 1 Respondent did not fai] to appear per CSR 19-52.
The Agency also complains that the Hearing Officer improperly considered
testimony offered by Respondent, citing to page 7 of his decision where he noted that
"Altman replied he only apologized in the event he inadvertently touched T.S. [Altman
testimony]" where Respondent did not, in fact, testify. The Agency claims prejudice in
having the Hearing Officer consider this testimony without the benefit of being able to
cross examine Respondent.
This argument strikes us as hypocritical. Aside from the video (which did not
prove the misconduct), all of the alleged eye-witness evidence adduced against
Respondent came in the form of written or recorded statements. Through no fault of his
own, Respondent was unable to cross-examine these inmate witnesses, yet the Agency
sees no unfairness in that, and practically demands that the Hearing Officer credit that
testimony.
Even if Respondent's lack of testimony were to be considered a failure to appear, it would not necessarily
change the outcome of this appeal. Respondent's failure to appear would, per the Rule, permit the
Hearing Officer to "rule on the available evidence of record," which is precisely what he did.

1
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If the Hearing Officer erred at all, it was in making a trivially imprecise word
choice. Respondent did not offer "testimony." Rather, the "testimony" considered by
the Hearing Officer was evidence found in prior statements made by the Respondent.
But we do not see how the Hearing Officer's consideration of this evidence was unfair or
worked any prejudice against the Agency, when it was the Agency itself which
introduced this evidence in the form of its Exhibits 8 and 32. If the Agency did not want
the Hearing Officer considering this evidence, it should have not introduced the
exhibits.
The Agency also takes issue with the fact that the Hearing Officer, in light of
Respondent's stated intent to exercise his Fifth Amendment rights against selfincrimination, did not require Respondent to take the stand at all. While Respondent
certainly had the right to invoke his Fifth Amendment right in a civil proceeding such as
ours, Steiner v. Minn. Life Ins. Co., 85 P.3d 135, 139-40 (Colo.2004), we agree with the
Agency that the Hearing Officer erred in allowing Respondent to invoke this right
without him having to take the stand.
A witness is not excused from testifying merely because he declares his belief that
in so doing he would incriminate himself. Hoffman v. United States, 341 U.S. 479, 71
S.Ct. 814, 95 L.Ed. 1118 (1951); Feigin v. Zinn, 789 P.2d 478,480. (Colo. App. 1990).
The privilege against self-incrimination "is an option of refusal, not a prohibition of
inquiry." People v. Austin, 159 Colo. 445,450,412 P.2d 425,427 (1966). Consequently,
the Fifth Amendment privilege against self-incrimination "may not be asserted as a
blanket claim in anticipation of questions actually propounded, for to do so would utilize
the privilege as a prohibition against inquiry, rather than a constitutionally justified
option of refusal. People v. Austin, supra, at 427. Thus, a witness must first wait until a
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question which tends to be incriminating has been asked, and then decline to answer
(Id.), that is, a witness must invoke the privilege in response to specific questions, and
the trier of fact must determine whether the privilege has been properly invoked as to
each question. Steiner, supra, 85 P.3d at 141, n.5.
So, while the Hearing Officer erre~, we have no reason to believe the error to be
anything but harmless. At hearing, the Agency did not proffer an offer of proof as to
what testimony or evidence it hoped or intended to adduce from the Respondent,
leaving us unable to judge whether, had it been received, the evidence would have made
a difference in the outcome of the case. Given some of the topics for testimony
referenced now in the Agency's brief (such as aspects of Respondent's work history), we
seriously doubt it would have.
The Agency next argues the Hearing Officer erred by misinterpreting CSR Rule
19-50. This Rule states:

The Hearing Officer shall conduct the hearing in as informal a manner as
is consistent with a fair and efficient presentation of the appeal. Strict
rules of evidence shall not apply."
The Agency describes the Hearing Officer's errors as coming in the form of him
disregarding "all of the evidence relied upon by the agency" and relying "on evidence
provided by the [Respondent's] counsel that had never been presented to internal
affairs, or the police, was not considered in making a disciplinary determination, and
whose authenticity and completeness was corroborated only by Mr. Altman's counsel."
First, we note that the initial thrust of this argument is that the Hearing Officer
gave more weight to Respondent's evidence than to the Agency's evidence. But we do
not see the Hearing Officer giving more weight to one party's evidence over the other's
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(something which necessarily happens in each and every hearing) as a misinterpretation
of our rule which gives a hearing officer the discretion to conduct his hearing in a fair,
but informal manner. Second, we do not see any abuse of discretion in the Hearing
Officer accepting and giving weight to evidence that was not considered by the
disciplinary decision-maker. Our hearings are not administrative reviews; they are still

de novo hearings.

As such, the Hearing Officer was free to accept and give weight to

whatever evidence he considered to be sufficiently reliable and informative. Third, the
concern about completeness and authenticity seems to us to be nothing but a concern
that the Hearing Officer considered evidence the Agency believes to be inadmissible
under Rules of Evidence. But this, too, does not amount to a misinterpretation of CSR
19-50 which specifically states that strict rules of evidence shall not apply in our

hearings.2 Finally, we simply see nothing in the record to indicate that the Agency was
treated unfairly by the Hearing Officer. There was no misinterpretation of CSR 19-50.
The Agency next claims the Hearing Officer erred by improperly interpreting CSR
16-60P. A violation of 16-60P occurs upon "Conviction of or being charged with a

crime" provided that "prior to imposing discipline under this subsection, the
department or agency shall follow the guidelines contained in subsection 16-61." CSR
16-61 states:

The Agency has not presented this argument in a fashion which allows us to give it serious consideration.
We note that Appellant introduced twenty exhibits (Exhibits A-n. The Agency in its brief, however, fails
to identify which of Appellant's exhibits were not properly authenticated or which were improperly
admitted as incomplete. Similarly, while the Agency claims it was prejudiced by not being able to
question Appellant about certain documents, it failed to identify which documents it allegedly needed to
question Appellant about and fails to explain how or why it was prejudiced by not being permitted to
adduce some undescribed anticipated testimony. We will not go back through the record and look at
each of Appellant's exhibits in attempt to better flesh out the Agency's argument. As the record stands, we
perceive no fundamental unfairness having been worked upon the Agency.
2
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Contemplating or Imposing Discipline on an Employee Convicted of or
Charged with a Crime
After notification that an employee has been charged with or convicted of a
crime, the appointing authority shall follow the guidelines described
below:
A. If an employee has been charged with a crime, before imposing

discipline, the department or agency must determine there is a
preponderance of evidence demonstrating that the employee engaged in
the conduct which forms the factual basis for the crime with which the
employee is charged. The department or agency must also consider: the
nature and type of the conduct which supports the charge; the nature of
the position the employee holds in the City and the relationship of the
position to the facts underlying the charge; and the impact of the facts on
the employee's ability to perform the position....
C. Conviction of a crime or the facts underlying a charged crime may be
grounds for any form of discipline outlined in this Rule 16, up to and
including dismissal.
While Respondent was, indeed, charged with a crime, the Hearing Officer, after
hearing all the evidence, determined the Agency had failed to prove by a preponderance
of the evidence that Respondent had committed the conduct which resulted in the
criminal charges being filed. Because the Hearing Officer determined the Agency failed
to prove the misconduct, he found that the Agency had not proved the Rule 16-60
violation.
The Agency claims that this holding amounted to an erroneous interpretation of
Rule 16-60. The Agency argues that as long as it followed the procedures outlined in
Rule 16-61A, the Hearing Officer is obligated to find a violation of 16-60P. According to
the Agency, Respondent was charged with a crime, per Rule 16-61A, "the steps were
followed," and, consequently, the Hearing Officer was obligated to find a violation of
Rule 16-60 P regardless of "[w)hether the Hearing Officer agrees with the Agency's
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ultimate conclusion [concerning whether Respondent actually committed the acts of
misconduct]."
We believe, however that it is the Agency's interpretation of CSR 16-60P and 1661A that is erroneous. The Agency's interpretation of the rule would unduly restrict the
Hearing Officer's ability to determine whether an appellant had actually committed the
alleged acts of misconduct. Under the Agency's interpretation, the Agency's opinion as
to whether the employee engaged in criminal acts of misconduct would be unassailable.
Concomitantly, and more importantly, the Agency's interpretation of the rule would
limit an employee's opportunity to have meaningful review of the misconduct charged.
An employee would never have the question of whether he actually committed the
alleged acts of misconduct placed before the Hearing Officer; the only thing that the
employee could contest would be whether the Agency followed procedure. And it would
be virtually impossible, absent an admission by the Agency, to demonstrate that the
Agency had not followed procedure.
We believe Rule 16-60P is designed to prohibit conduct which is arguably
criminal in nature regardless of whether there has been an actual adjudication of
criminality. The intent of the procedures outlined in Rule 16-61A is to prohibit a
reflexive rush to judgment.3 While it is true that the Appointing Authority found that
Respondent had committed criminal conduct, this finding merely gives the Agency the
authority to proceed with the imposition of discipline. The finding of the Agency is not
intended to and cannot supplant the finding of the Hearing Officer on the ultimate issue
of whether Respondent committed the allege acts of misconduct. The Agency's
J Rule 16-61B deals with the situation where an employee has actually been convicted of a crime. The
safeguarding procedures of Section 16-61A are absent, undoubtedly because in the case of a conviction, a
judicial body has already determined, beyond a reasonable doubt, that the employee has committed
criminal acts.
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interpretation would essentially deprive an appellant from obtaining any meaningful
review of the Agency's actions if the only issue before the hearing officer was whether
the Agency followed certain procedures, irrespective of the issue of whether the
employee actually committed the acts of misconduct. This simply is not fair to the
accused employee.
Further, we believe that the very basis of our, or any workplace disciplinary
system, is to deter and punish employees for their own misconduct, that is, wrongful
acts which the employee committed.

The Agency's interpretation of this rule permits

punishment for an act - the mere bringing of a charge - which is totally outside of the
control of the employee. The employee does not choose whether charges can, should or
will be brought against him. And charges can be brought against an individual based on
flimsy evidence, or even no evidence at all. That is why the focus of this rule must be on
the underlying conduct resulting in the charge, and not solely on the fact that a charge
was brought.
We note that per Rule 16-61 an agency "must determine there is a preponderance
of evidence demonstrating that the employee engaged in the conduct which forms the
factual basis for the crime with which the employee is charged." This "preponderance of
the evidence" standard is, of course, the same standard the Hearing Officer employs to
determine whether the Agency has proven the alleged rules violations at issue in the
appeal. In finding that the Agency failed to prove, by a preponderance of the evidence,
the alleged criminal acts, the Hearing Officer was, essentially, saying the Agency was in
error when it determined that there was a preponderance of the evidence tending to
prove the existence of criminal conduct.
In sum, we agree with the Hearing Officer. For an agency to prove a violation of
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CSR 16-60P when an employee has only been charged with committing criminal acts,
the agency, at hearing, must still be able to convince the Hearing Officer that it was
correct in determining that those criminal acts had been committed; that is, it still must
prove the criminal conduct by a preponderance of the evidence.
The Agency next argues the Hearing Officer made numerous decisions which, if
upheld, set bad policy precedent.
The Agency first claims it should have been permitted to question the
Respondent. As we stated, above, we agree. The Hearing Officer should have required
Respondent to take the stand and be questioned. 4
The Agency next claims the Hearing Officer erred when he found that the Agency
should have provided a Garrity advisements at the pre-disciplinary meeting. 6 The
resolution of this claim depends on how the phrase "should have" is interpreted. If that
phrase is interpreted as meaning the Agency was required to give Respondent a Garrity
advisement at his pre-disciplinary hearing, then the Hearing Officer was, indeed, in
error. We agree with the Agency that Respondent was not required to speak at the predisciplinary meeting. A Garrity advisement is used to compel a statement. The Agency

Should the Board have been in a position of needing to determine the merit of the reasons supporting
need to question Respondent on the stand, we probably would have found those reasons lacking. It would
appear that what the Agency wanted to do was to elicit improper prejudicial character evidence, in an
attempt to gain an inference that if Respondent had done something bad in a prior job, he was more likely
to have done something bad in this job, i.e., that past misconduct proves the likelihood of present
misconduct. The testimony the Agency apparently sought to elicit was probably inadmissible. But again,
this is speculation on the part of the Board, required by the fact that the Agency, at hearing, did not make
an offer of proof regarding the sought-after testimony.
sSo named after the U.S. Supreme Court case of Garrity v. New Jersey, 385 U.S. 493, 87 S.Ct. 616, 17
L.Ed.2d 562 (1967) which held that when an employee is faced with the choice between forfeiting bis job
or incriminating himself, bis decision to make a statement is not born of free and rational choice. Thus,
any statements made under such circumstances would be compelled and, under the Fifth Amendment,
could not be used in a criminal proceeding. Hopp & Flesch, LLC u. Backstreet, 123 P.3d 1176, 1181 (Colo.
4

2005).

We assume the Agency is referring to the portion of the Hearing Officer's decision found at the top of
page 8 at a paragraph labeled "(g)."

6
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was not required to compel a statement at the pre-disciplinary meeting. Consequently,
there was no need for a Garrity advisement.
We believe, however, what the Hearing Officer was intending to say was that if
the Agency truly wanted to hear what Respondent had to say about the charges, it
should have given him a Garrity advisement and allowed him to speak under the terms
of that advisement. By not giving him the Garrity advisement, the Agency sent the
message, received by Respondent and the Hearing Officer, that the Agency was not
interested in hearing Respondent's side of the story before it would issue discipline.
This observation by the Hearing Officer does not implicate any policy-setting precedent.
The record reveals that at no time during the course of the events of this case did
the Agency have sufficient desire to compel a statement from Respondent; that is, give
him a Garrity advisement and ask him to talk. While this lack of desire to compel a
statement was certainly within the rights of the Agency, based on the record as a whole,
the conclusion made by the Hearing Officer that the Agency manifested no intent to
actually hear what Respondent had to say about the charges, is not unreasonable.7
In any event, we note that this one comment by the Hearing Officer was stated as
one of seven "additional factors" in favor of a finding for Respondent. We hold that
even if it was error for the Hearing Officer to consider the Agency's failure to compel a
statement as a negative against the Agency's case, that error was harmless.

, The Agency seemed conflicted about the issuance of a Garrity advisement. Director Wilson testified that
he did not offer Respondent a Garrity advisement for Respondent's own protection, since during the
internal investigation, his criminal charges were pending (Transcript Vol. II, p. 74:4-9). In other words,
Director Wilson did not want Respondent talking about his criminal case, for his own good. But then the
Agency seems to fault Respondent for not giving a voluntary statement at his pre-disciplinary meeting,
claiming he was free to and maybe should have made voluntary statements (Id, lines 19-21), despite the
fact that the criminal charges were still pending and despite the fact that the statements made at the predisciplinary meeting could have been just as damaging to Respondent as statements he might have made
during the investigation.
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Finally, the Agency claims that the Hearing Officer made certain factual findings
that were clearly erroneous.
First, the Agency claims there is insufficient evidence to support the Hearing
Officer's finding that Respondent apologized only for an inadvertent touching. The
Agency restates its argument concerning the Hearing Officer's use of the word
"testimony." We believe this finding by the Hearing Officer is a reasonable inference
drawn from exhibits introduced into evidence by the Agency (Exhibits 8 and 32).8
Next the Agency claims there was insufficient evidence to support the Hearing
Officer's finding concerning inmates "conferring." The Agency refers to a portion of the
Hearing Officer's decision found at page 3, paragraph (c). But this was not a finding of
fact made by the Hearing Officer at all. Instead, a full reading of the paragraph reveals
quite clearly that the Hearing Officer was considering an argument raised by the Agency,
and then considering Respondent's counter-argument.
In any event, there is sufficient evidence in the record to support a finding that
the inmates might have conferred.

The video evidence, again, another exhibit

introduced by the Agency, could be interpreted as demonstrating an opportunity for the
inmates to confer about the incident. In addition, former Director Wilson testified that
he had been told by one of his sergeants, Sgt. Romero, that it was possible the story

e To make it perfectly clear, we are, frankly, disappointed in the Agency's objection to the fact that it was
not allowed to cross-examine the Respondent and that the Hearing Officer credited statements made by
the Respondent but not while be was on the witness stand. To prove its case against the Respondent, the
Agency itself relied heavily on statements made by inmates who were not called to testify, as well as
hearsay statements made by investigators as to what they were told by the inmates. The Agency made no
effort whatsoever to have these key witnesses presented for cross-examination; and the Agency believed
this was perfectly fine. It appears to us that Respondent was deprived of an opportunity to cross-examine
every witness who might have had first-hand knowledge of the occurrences at issue. In addition, the
Agency claims that the Hearing Officer improperly refused to credit certain testimony offered by the
inmates through their statements. We do not see why the Hearing Officer should be prohibited from
crediting out of court statements made by the Respondent, yet be compel1ed, as suggested by the Agency,
to credit the out of court statements made by its witnesses.
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concerning Respondent had been made up by the inmates (Transcript Vol. II, p. 71:1217). The Hearing Officer's finding is supported by substantial record evidence.

Next, the Agency argues there was insufficient evidence for the Hearing Officer to
properly conclude that the video was not consistent with the inmate statements. This
argument requires us to re-weigh the evidence presented to the Hearing Officer. We will
not do this.

The Hearing Officer viewed the video, and considered the inmates'

statements; giving them the weight he believed they were due.

We cannot say the

Hearing Officer's conclusion is not supported by record evidence.

For all of the above reasons, the Hearing Officer's decision is AFFIRMED.

SO ORDERED by the Board on April 16, 2015, and documented this 16th day of July,
2015.

Board Members Concurring:

Gina Casias, Esq. (Co-Chair)

Patti Klinge
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