CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal Nos. 46-17A and 47-17A

DECISION AND ORDER

IN THE MATTER OF THE APPEALS OF:

TIMOTHY APPLEGATE and JUSTIN TOMSICK, Petitioners-Appellants,
vs.
DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT, and the City and
County of Denver, a municipal corporation, Respondent-Agency.

Timothy Applegate and Justin Tomsick (Appellants) were Sergeants in the
Denver Sheriff Department (Agency). As such, they were obligated to be familiar with
and act in accordance with Departmental rules and regulations, Career Service Rules,
and other workplace behavioral guidelines. Both internal regulations and City Executive
Orders required, that should they encounter an employee who they had reasonable
suspicion of being impaired, they make sure that said employee undergoes testing for
drug or alcohol use. In addition, pertinent to this appeal is the fact that Departmental
rules, as well as Career Service Rules, prohibit dishonest conduct.
On November 22, 2016, Appellants encountered a Security Specialist assigned
to work in a control room in the Downtown Detention Center who was dizzy, lightheaded, "bobble-headed" and looked like he was "out of it." It was decided to send the
Security Specialist home. While waiting for an elevator with the Security Specialist,
Appellant Tomsick noticed him swaying and leaning heavily against the wall. Appellant
Applegate soon arrived and Appellant Tomsick asked him for assistance with the
Security Specialist because he was so unstable.
Once in the elevator, the Appellants smelled something resembling alcohol.
Upon exiting the elevator, the Security Specialist swayed and braced himself. As they
walked, he steadied himself with a hand on the corridor wall. He eventually fell into the
wall, with Appellant Tomsick describing the Security Specialist as "definitely unstable"
and "wobbling all over the place." As they continued to walk towards the carport,
Appellant Applegate felt the need to place his hand behind the Security Specialist to
catch him should he fall. They then placed him in a car and had a Deputy drive the
Security Specialist home.
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After dispatching the Security Specialist, the Appellants sought out their
sergeant, Sergeant Petrie, to have a private conversation. In that conversation,
Appellants discussed whether the Security Specialist had been drinking. Appellant
Applegate told Sergeant Petrie the Security Specialist had been drinking and even
made a motion with his hand (hand formed as if holding a cup, thumb to lips, hand
tipping upward towards the mouth) to emphasize his belief that the Security Specialist
had been drinking. 1 Appellant Applegate also told Sergeant Petrie that, "we smelled
alcohol" or "he was drinking." They also discussed whether they should try to bring the
Security Specialist back to work so he could undergo reasonable suspicion drug and
alcohol testing, but decided against it because he could have claimed that he only drank
once he got home.
Thereafter, the Agency started an investigation to determine whether the
Appellants had violated rules and regulations which required them to order the Security
Specialist to submit to drug and alcohol testing. During that investigation, the
Appellants repeatedly denied that they had suspected that the Security Specialist had
been drinking.
The Agency ultimately charged the Appellants with rules violations concerning
their failure to require the Security Specialist to submit to drug and alcohol testing and
their dishonesty over the course of the investigation. Ultimately the Agency issued the
Appellant's ten-day suspensions for their failure to have the Security Specialist tested
for drugs or alcohol, but discharged them both for the commission of deceptive acts
over the course of an investigation.
Appellants appealed their discipline to a Hearing Officer. The Hearing Officer
determined the Appellants did have reasonable suspicion that the Security Specialist
was impaired and that, as a result, they violated rules requiring them to have the
Security Specialist tested for drug or alcohol use. The Hearing Officer also determined
the Appellants were not truthful over the course of the Agency's investigation and they,
had, therefore, committed deceptive acts. The Hearing Officer upheld the discipline
imposed by the Agency.
The Appellants now appeal the Hearing Officer's decision. We AFFIRM the
Hearing Officer.
The Appellants first argue that the Hearing Officer erred in finding that they
violated Executive Order ("E.O.") 94 in failing to submit the Security Specialist to drug
and alcohol testing. Appellants asserts there was insufficient evidence to support the
Hearing Officer's decision and the Hearing Officer misinterpreted E.O. 94. While we
disagree with the Appellants on these two critical points, we note the substance of their
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The storage room in which they chose to have their conversation, for privacy purposes, was under video
surveillance; so this drinking motion was caught on video. There was, however, no audio.
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arguments is quite different than their claims of insufficient evidence and
misinterpretation of the E.O.
For example, on page 12 of their brief, Appellants argue, essentially, they should
be let off the hook for failing to comply with E.O. 94 because they were not trained
regarding the Order. Specifically, they claim they were not trained on identifying an
intoxicated individual; on administering field sobriety tests, on identifying indicia of
alcohol intoxication, on reasonable suspicion; or on probable cause. Significantly, they
do not claim they were unaware of the existence of E.O. 94, or of its contents, or of the
requirement to have employees tested when there was reasonable suspicion of
impairment.
Regarding this alleged lack of training, it strikes us as immaterial in the context of
this case. Appellants did not need training on identifying intoxicated individuals
because, according to testimony adduced at hearing and credited by the Hearing
Officer, the Appellants were, in fact, under the belief that the Security Specialist was
intoxicated. That was the reason they went to speak to Sergeant Petrie in the first
place. Appellants' conduct proved either they were sufficiently trained on identifying
intoxicated individuals or that they did not need the training.
It is also immaterial that they were not trained on administering field sobriety
tests. They did not administer a field sobriety test on the Security Specialist and were
not disciplined for failing to do so. The sobriety testing would be performed by a
medical professional under the Executive Order, not by the Appellants.
It is also immaterial they Appellants did not have training on identifying indicia of
alcohol intoxication, reasonable suspicion of intoxication, or probable cause because
even without said training, they were able to identify the fact and describe facts
supporting their already-formed belief (stated to Sergeant Petrie) that the Security
Specialist was impaired by alcohol while at work. Lack of training regarding the signs of
alcohol intoxication did not prevent them from reporting to Sergeant Petrie that the
Security Specialist was alcohol impaired. Any lack of training complained of by
Appellants, therefore, did not excuse their failure to act in accordance with E.O. 94.
Appellants next claim that the Hearing Officer's analysis regarding reasonable
suspicion was erroneous because in his decision, the Hearing Officer stated that
Executive Order 94 imposed requirements to test an employee when a supervisor had
reasonable suspicion to do so, or when the supervisor should have had reasonable
suspicion to do so. Appellants point out that the language of E.O. 94 does not contain
the "should have" language and, as a result, the Hearing Officer's interpretation of E.O.
94 is in error. We disagree.
While it is true, as Appellants assert, that E.O. 94 does not specifically include
the "should have" language, we find the Hearing Officer's reference to it reasonable.
This interpretation is reasonable and, we believe, implied within the Executive Order
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and would serve to deter a supervisor from engaging in willful ignorance to avoid his
obligations under it.
A supervisor should not be permitted to simply ignore or close his eyes to a
situation he or she knows needs to be addressed. A supervisor has an affirmative duty
to act under E.O. 94 and intentionally ignoring the facts and circumstances that should
spur the supervisor to action should not absolve the supervisor of his failure to act.
Accordingly, we agree with the Hearing Officer that while E.O. 94 requires a supervisor
to have an employee tested when he or she reasonably suspects an employee to be
impaired, the Executive Order likewise obligates the supervisor to act when, considering
the facts and circumstances, he or she should have reasonably suspected an employee
to be impaired.
Regardless, even if the Hearing Officer had misinterpreted E.O. 94 by improperly
reading in the "should have" language, it would not require us to overturn the Hearing
Officer's decision because, based on this record and the factually supported findings
made by the Hearing Officer, it is clear the Appellants had, in fact, actual, verifiable, and
reasonable suspicion the Security Specialist was impaired by alcohol while on the job.
This, after all, is what motivated Appellants to seek out and speak with Sgt. Petrie, in
private, in the first instance.
Appellants, at the bottom of page 12 of their brief, claim they did not come to any
realization about the Security Specialist and his alcohol impairment until they started
hashing things out with Sergeant Petrie. But this is a clear misstatement, or at least
misinterpretation, of the record. The evidence does not support Appellants' claim that
they did not reach their epiphany about the Security Specialist's use of alcohol until
engaging in their conversation with Sergeant Petrie. Rather, the record supports the
Hearing Office's conclusion that they sought out Sergeant Petrie to discuss their already
formed belief that the Specialist had been drinking and was, in fact, drunk on the job.
(See Hearing Officer's Decision, p. 6, top two paragraphs.)2
Appellants next argue that the Hearing Officer erred in imposing discipline on the
Appellants when the Agency failed to impose discipline on others who had contact with
the Security Specialist. We first note that this is not one of the grounds for appeal on
which we have authority to act. It is neither a sufficiency of evidence issue, nor does it
involve any misinterpretation of a Career Service Rule, Departmental rule, or other legal
authority.
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Appellants have also objected to what they have referred to as the Hearing Officer "second guessing" a
supervisor's determination of reasonable suspicion when confronted with conflicting evidence. That is not,
however, what happened here. There was no conflicting evidence of the Security Specialist's impairment, as
proven by Appellants' initiation of a conversation with Sgt. Petrie to inform him that they believed the Security
Specialist to be drunk on the job. Appellants were not disciplined because they failed to act while not believing,
considering conflicting or ambiguous evidence, that the Security Specialist was impaired; rather, they were
disciplined for failing to act even though they did believe he was impaired.

4

Were we to afford this argument an extremely liberal construction, we might be
able to find that this is a claim involving policy setting precedent, though we do not
believe it is, especially considering that, as we have stated repeatedly, our system of
discipline is not a comparative system. It is no defense to an action to say that
someone else should have been disciplined but was not, or that the person was
disciplined but received less discipline, absent a claim of discrimination (which is not
present in this case).3
Appellants next claim that the Hearing Office erred in finding they violatedDepartmental Order ("D.O.") 2035.1(8), which is, essentially, an internal regulation
mimicking E.O. 94. 4 Their claim is based on a provision within the D.O. which requires
an employee to notify supervisors if they are under the influence of medication and
additional provisions which allow employees to continue working under the influence of
the drug under certain specified conditions.
Appellants argue the Security Specialist had been approved to work while using
a drug related to his cancer treatment and that, therefore, they were under no
requirement to have the Security Specialist undergo drug or alcohol testing. We find
this argument be a non-sequitur. It simply does not follow that because the Security
Specialist was approved to work while taking a specific drug, that Appellants, as
supervisors, were absolved of the responsibility of making the Security Specialist
undergo alcohol testing when they had reasonable suspicion to believe that he was
alcohol impaired while on the job.
Appellants next argue the Hearing Officer erred in finding they had violated the
Departmental Order because the D.O. conflicts with E.O. 94. Appellants, in their brief,
do not explain precisely which provisions of the D.O. and the E.O. "conflict." We have
reviewed both and find no conflict.
Indeed, having made the argument, Appellants abandon it and go on to claim
only the two policies are ambiguous and use different language. While this may be true,
we see no evidence in the record to support Appellants' assertion that the ambiguities
or differing language make it impossible for any employee to fully comply with both.
There is no reason to overturn the Hearing Officer's findings and conclusions that
Appellants violated both Executive Order 94 and the Departmental Order.
Appellants next claim the Hearing Officer erred when he determined they had
violated RR-200.4.2 and Career Service Rule 16-29D when they committed deceptive
acts by lying to investigators about their knowledge or suspicion of the Security
3

Appellants support this argument by implying they were fired for failing to act under Executive Order 94
(Appellants' brief, p. 14). This is not true. They were fired for lying during the investigation into their failure to act.
There is no evidence in this record that any of the other people mentioned by Appellants in their brief as people
who should have been disciplined but were not, lied to investigators.
4
Appellants, in their brief, refer to the provision as D.O. 2035.lH . The Hearing Officer, at page 5 of his decision,
refers to D.O. 2035.lH as a provision which requires each employee to be familiar with the more specific aspects of
D.O. 2035.18, the Agency's Drug- Free Workplace regulation.
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Specialist's alcohol-impaired condition. Facts found by the Hearing Officer supporting
his conclusion came from record evidence in the form of believable testimony offered by
Sergeant Petrie, as well as the video of Appellants' conversation with Sergeant Petrie.
This is sufficient record evidence to support the Hearing Officer's findings and
conclusions and those findings and conclusions are not, therefore, clearly erroneous.
We also do not believe the Hearing Officer misinterpreted any Rule or
Departmental Order when he found Appellants guilty of the rules violations. Appellants
claim the Hearing Officer misinterpreted or misapplied the "knowing" requirement for the
making of a deceptive statement. Appellants claim there was no evidence that they
made the false statements knowingly, because any such conclusion by the Hearing
Officer was based on "mere discrepancies." We would not characterize the differences
between the statements the Hearing Officer found to be made to Sgt. Petrie and the
statements Appellants made to investigators to be mere discrepancies. They are
materially different.
The Hearing Officer found that Appellants told Sgt. Petrie they believed the
Security Specialist was drinking and was drunk. They told investigators they had no
idea the Security Specialist might have been under the influence of alcohol. The
differences in the statements are stark. The Hearing Officer concluded that the
differences were not the result of faded memory due to the passage of time. It was
within his province to make this determination and we find it reasonable and supported
by record evidence.
And we do not believe that the Hearing Officer, in reaching his conclusion,
vitiated, or in any way altered or misapplied the rule's requirement that false statements
be made knowingly. We find the record supports the Hearing Officer's conclusion that
the differences in Appellants' statements were not accidental or a result of faded
memory due to the passage of time, but rather, that they were knowing and intentional
and, therefore, deceptive.
Appellants also claim that the Hearing Officer erred because Appellants never
committed a deceptive act- period. We disagree. It is plain to us that the Appellants
lied to investigators about their knowledge and suspicions regarding the alcohol use and
impairment of the Security Specialist.
They told Sergeant Petrie they suspected the Security Specialist was drunk.
When being investigated for failing to comply with Executive Order 94, they claimed
they had no inkling that the Security Specialist might have been under the influence of
alcohol. Their lies to the investigators appeared to be an attempt to get out from under
concerns of potential charges of misconduct resulting from their failure to act in
compliance with Executive Order 94. Those lies were deceptive acts.
Appellants ask us to find the Hearing Officer erred in upholding the discipline of
discharge. They claim the Hearing Officer erred because it was never proven that
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Appellants "consciously chose to violate policy and commit a deceptive act." 5 But we
have already determined that the Appellants lied to investigators; they did not misspeak,
and they did not misremember. The record supports the Hearing Officer's conclusion
that their false statements were made knowing they were false. Appellants consciously
chose to make false statements. They consciously chose to lie. Discharge has been
and should continue to be the appropriate punishment for such a demonstrated lack of
integrity. 6
Finally, Appellants argue that the Hearing Officer's decision sets bad policy
precedent. First, they repeat their claim that it is impossible for officers, such as
Appellants, to follow both Executive Order 94 and Departmental Order 2035.1 H. Again,
we do not agree with this.
We see nothing in either authority which prevents an individual from being in
compliance with both Orders. Regardless, the argument is moot as to the bigger picture
of Appellants' employment status. They were discharged for lying to investigators - not
for failing to comply with the Executive Order or Departmental Order. So even if there
were some sort of precedential issue arising from a clash between the terms of the
Departmental Order and the Executive Order (which we do not see), there still would be
no grounds for overturning the decision to uphold the Agency's discharge of Appellants
for having committed deceptive acts.
And we do not agree with Appellants the decision has the effect of requiring all
supervisors to submit all employees for drug and alcohol testing whenever there is the
slightest indicia an employee is not functioning at an optimal level. That is not what
happened here.
In this case, Appellants sought out their sergeant to advise they believed a
Security Specialist had been drinking and was alcohol impaired. Despite this belief,
they failed to follow the dictates of the applicable Executive Order and Departmental
Order. This discipline upholds the important precedent (and requirement) that should a
supervisor have a reasonable suspicion that someone is alcohol impaired on the job,
they must make sure that person undergoes drug and alcohol testing as required by
Executive Order and Departmental Order.
For all these reasons, the Hearing Officer's decision is AFFIRMED.

5

Appellants' brief, p. 20.
Appellants argument here, as well as everywhere else where Appellants claim the Hearing Officer's factual
findings are clearly erroneous, is based on the assumption the Appellants themselves testified differently from
what Sgt. Petrie recalled and from what the Hearing Officer credited. That is, the Hearing Officer found Sgt. Petrie
to be a credible witness but found the Appellants not to be credible witnesses. It was, of course, the Hearing
Officer's responsibility to assess credibility and there is no reason that the Hearing Officer, or this Board, was
obligated to accept as true the testimony offered by the Appellants.
6
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SO ORDERED by the Board on July 19, 2018, and documented this 18th day of
October 2018.

BY THE BOARD:

r~

Ka¥n DuWaldt, Co-Chair

Board Members Concurring:
Neil Peck
Tracy Winchester
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