
CAREER SERVICE BOARD 
CITY AND COUNTY OF DENVER, COLORADO 
Appeal No. 45-17A 

DECISION AND ORDER ON INTERLOCUTORY APPEAL 

IN THE MATTER OF THE APPEAL OF: 

RHONDA CASADOS, Appel/ant-Respondent, 

V. 

DENVER DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT, 
And the City and County of Denver, a municipal corporation, Agency
Petitioner. 

Denver Deputy Sheriff Rhonda Casados (Appellant) filed a grievance against her 

employer, the Denver Sheriff Department and the City's Department of Safety (Agency). The 

grievance alleged that she was removed from her light-duty assignment in retaliation for having 

given deposition testimony in a sex discrimination lawsuit. Her removal from her light duty 

assignment occurred three days after giving her deposition. The Agency moved to dismiss the 

appeal on jurisdictional grounds claiming that the Hearing Officer was not authorized to issue a 

remedy for the allegedly wrongful acts of the Agency. The Hearing Officer disagreed, noting 

that he could award back pay to the Appellant (assuming she proved unlawful retaliation at 

hearing) for the time she missed work as a result of the retaliatory removal of her light duty 

assignment; and, accordingly, he denied the Agency's motion to dismiss. 

The Agency has brought this interlocutory appeal, claiming that under our prior holding 

in McKenzie v. Dept. of Law, No. 12-16A, the Hearing Officer was compelled to dismiss Deputy 

Casados' appeal because the Hearing Officer was unauthorized to grant relief. We do not 

believe Appellant's appeal is sufficiently similar to McKenzie's so that we are compelled to 

reach the same conclusion and dismiss Appellant's appeal. We, therefore, AFFIRM the Hearing 

Officer's decision. 

We first note that this particular process evidences imprecision in our dealings with 

motion practice. This Board itself has been guilty of perpetuating this imprecision, so we can 

hardly blame the parties. Nevertheless, it is time to set the record straight. The Agency filed a 

motion to dismiss claiming the Hearing Officer lacked jurisdiction. According to the Agency, the 
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Hearing Officer lacked jurisdiction because he lacked the authority to grant a remedy. 1 We 
believe these are two different considerations. 

The Hearing Officer's subject matter jurisdiction is set out by Career Service Rule 19-20.2 

There is no doubt that the Appellant's claim that she was retaliated against for giving 

deposition testimony in a discrimination case is a claim falling within the Hearing Officer's 
jurisdiction concerning appeals of grievances. 

What the Agency is actually claiming in its motion is not that the subject matter of the 

appeal is outside the scope of the Hearing Officer's jurisdiction as enumerated in our rules, but 

rather, that Appellant's appeal fails to state a claim upon which relief can be granted. Indeed, 

the Hearing Officer's analysis of the Agency's motion proceeded in such a manner. 

We believe the difference between true jurisdictional matters and failure to state a 

claim upon which relief can be granted is important. First, the Hearing Officer's analysis may 

differ depending on the precise nature of the motion. For example, in a true contest to the 

Hearing Officer's jurisdiction, the Hearing Officer may be required to grant the Appellant an 

evidentiary hearing to determine whether the appeal properly invokes the jurisdiction of the 

Hearing Officer.3 In a motion to dismiss for failure to state a claim, no such evidentiary hearing 
would even be granted. 

In addition, the failure to grant a motion to dismiss for failure to state a claim does not 

necessarily permit a party to take an interlocutory appeal of that decision (as was done here). 

At the time the Hearing Officer denied the Agency's motion to dismiss, interlocutory appeals 

were limited to jurisdictional matters per CSR 19-61(E).4 

In the instant matter, the Hearing Officer denied the Agency's motion to dismiss, finding 

first, that the Appellant had properly invoked jurisdiction under Career Service Rule 19. The 

Agency does not dispute these findings and conclusions made by the Hearing Officer regarding 

Rule 19 jurisdictional issues. Rather, the entire focus of the Agency's appeal is directed at the 

Hearing Officer's ability to grant a remedy. Specifically, the Hearing Officer determined that 

Appellant had made a claim for back pay for the time she was not permitted to work as a result 

1 In the Agency's brief, the Agency states that it "filed a motion to dismiss the appeal, alleging lack of jurisdiction 
because the Hearing Officer does not have the authority to grant the remedy sought ... " 
2 While Career Service Rule 19-20 still exists, it no longer applies to appeals brought by Deputy Sheriffs (though it 
did apply during the time of the occurrences giving rise to this appeal. Hearing Officer subject matter jurisdiction 
over appeals brought by Deputy Sheriffs is now covered by Career Service Rule 20-20. 
3 See, e.g., Holt v. United States, 46 F.3d 1000, 1002-3 (10th Cir. 1995), for a brief discussion on the difference 
between a facial attack on jurisdiction versus a factual attack on jurisdiction. 
4 Interlocutory appeals can still be taken to contest jurisdictional issues under our current Rule 21- l0(A)(l). 
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of unlawful retaliation; and that since he could make an award of back pay, the Agency's 

motion would be denied.5 

The Agency disagrees with the Hearing Officer's assessment that he can award back pay. 

First, the Agency argues that pursuant to Rule 19-55, the Hearing Officer can only affirm, 

modify or reverse an action giving rise to an appeal and that Rule 19-55 does not allow the 

Hearing Officer to direct any specific remedy or grant any relief as a result of Appellant's claim 

of retaliation. We disagree with this generally stated proposition.6 If appellant had been 

discharged in retaliation for having given deposition testimony in support of a claim of 

discrimination, there is no question but that the Hearing Officer would be authorized to grant 

the Appellant not only re-instatement to her position, but an award pf backpay for the time she 

was unlawfully prohibited from working. And if Appellant had been issued a disciplinary 

suspension for thirty days that was overturned on appeal, the Hearing Officer most certainly 

could have made an award of thirty days of back pay to the Appellant. 

The Agency relies primarily on our decision in in McKenzie v. Dept. of Law, No. 12-16A, 

to support its appeal. We find McKernzie distinguishable from the present case. In McKenzie, 

an employee grieved her failure to receive a promotion. This Board upheld an interlocutory 

appeal brought by the Agency finding that there was no remedy available for the Appellant. 

We believed then as we still do now, that the Hearing Officer did not have the authority to 

either grant McKenzie a promotion, undo the promotions granted to the two other applicants 

who received the promotion over McKenzie, or award damages or fees. In addition, we do not 

believe that an award of back pay amounting to the difference in salary between McKenzie's 

current position and her sought-after promotional position would have truly been an award of 

pack pay; rather it would have amounted to a de facto implementation of the promotion, 

something the Hearing Officer was not authorized to do. 7 

We note that McKenzie did not suffer any loss, though she did, admittedly not obtain 

something she wanted. She was, at all times, permitted to remain in the workforce, working 

and earning her salary. In the present case, however, Appellant was involuntarily removed from 

the workforce. We find that should the Hearing Officer determine that Appellant was 

prohibited by the Agency from working in retaliation for having given protected deposition 

s The Hearing Officer, of course, did not rule on Appellant's entitlement to any back pay, that is, he did not rule on 
the merits of the appeal. He only determined that an award of back pay was within his authority to grant, 
requiring denial of the motion to dismiss. 
6 We do not believe (and hope it is not the case) that the Agency is urging that the " affirm, modify or reverse" 
limitation placed on a hearing officer prohibits a hearing officer from awarding back pay even in cases of an 
agency's improper disciplinary suspension or discharge of an employee. 
7 The Agency argues that McKenzie holds that a Hearing Officer may not make an award of damages. McKenzie 
does not hold that a Hearing Officer may not make an award of back pay. Rather, when McKenzie speaks of the 
unavailability of damages, it means damages such as punitive damages, damages for pain and suffering or 
emotional distress and consequential damages, such as, for example, damages resulting from the loss of an 
automobile due to an appellant's failure to make payments on the automobile because he had lost his salary as a 
result of a disciplinary action. 
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testimony, that said action would be sufficiently similar to having taken an improper 

disciplinary action (a suspension without pay) so as to justify an award of back pay as a remedy 

for the improper action. 

Finally, the Agency argues that should the Hearing Officer be allowed to order back pay, 

he would be required to make findings he is not permitted to make, such as declaratory orders 

concerning Appellant's alleged on-the-job injury, her medical restrictions and the validity of her 

Workers Compensation Claim. We do not agree. First, the thrust of the appeal will be the 

Agency's motivation for not permitting Appellant to continue working. If the Hearing Officer 

determines that Appellant failed to prove the Agency was motivated by the desire to retaliate 

against Appellant for engaging in protected activity, then Appellant loses her appeal. If, on the 

other hand, she meets her burden and prevails at hearing, the issues raised by the Agency go to 

the issue of how much backpay appellant may actually be entitled to; and while this may 

involve adducing medical testimony, we do not believe the hearing officer is incapable of taking 

and understanding that testimony and applying it to the facts of the case. 

For all of the above reasons, and because we believe our rules should be interpreted 

liberally to allow employees to have their "day in court" where there are alleged inequities or 

improprieties that could be addressed, we AFFIRM the Hearing Officer's decision denying the 

Agency's Motion to Dismiss, Dismiss the Agency's interlocutory appeal, and remand this matter 

back to the Hearing Officer for a hearing on the merits of Appellant's appeal. 

SO ORDERED by the Board on March 15, 2018, and documented this 7th day of June, 2018. 

BY THE BOARD: 

Neil Peck, Co-Chair 

Board Members Concurring: 

Karen DuWaldt 

Patricia Barela Rivera 
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