CAREER SERVICE BOARD, CITY AND COUNTY OF DENVER, STATE OF
COLORADO
CSB Appeal No. 34-lSA

IN THE MATTER OF THE APPEAL OF:
KRISHNA COLQUITT,
Respondent-Appellant,
vs.

DENVER DEPARTMENT OF HUMAN SERVICES,
and the City and County of Denver, a municipal corporation, Agency.
Petitioner-Agency

DECISION AND ORDER

The Family and Adult Assistance Division (the Division) of the Denver Department of
Human Services is responsible for handling claims for food and other public assistance benefits
from low income households. Those claims must be processed and completed within certain
deadlines at the risk of monetary penalties being imposed by the state. Respondent-Appellant,
Krishna Colquitt (hereafter "Appellant") has worked for the Agency since 2005 and has held the
position of Eligibility Technician II in the Division since 2008.
In the spring of 2015, employees of the Division were required to work overtime on
either May 9 or 16, 2015, due to a backlog of claims. Appellant originally planned to work her
overtime shift on May 9, but obtained approval to instead work on May 16 after her uncle passed
away and it appeared that his funeral would be held on May 9. On May 11, Appellant informed
her supervisor, Maria Lujan, that her uncle's funeral had unexpectedly been postponed until May

16, and, therefore, she would only be able to work the first half of her overtime shift. Later that
same week, Appellant's partner was diagnosed with diabetes and on Friday, May 15, 2015,
Appellant used pre-approved FMLA leave to receive a periodic iron infusion needed to treat a
chronic medical condition.
On the morning of Saturday, May 16, 2015, Appellant awoke not feeling well. Her
partner was also not feeling well. As Appellant was leaving to go to work, she realized that her
truck had a flat tire and taking the bus to work would cut into her already shortened work shift.
Frustrated, she went back to bed, forgetting to call in to report that she would be absent from
work.
On the following Monday, Ms. Lujan was not at work, so Appellant spoke with her other
supervisor, Brian Yauk, about her absence on Saturday, May 16. Appellant informed Mr. Yauk
that she missed work because she was not feeling well, was grieving the death of a family
member, and had a flat tire that her partner couldn't help her fix because he was also not feeling
well. The following day, Mr. Yauk reported this conversation to Ms. Lujan, who immediately
met with human resources to discuss possible discipline of Appellant for missing her mandatory
overtime shift. Ms. Lujan met with Appellant on Wednesday, May 20, to discuss her failure to
work mandatory overtime. Appellant informed Ms. Lujan that she was so frustrated about her
partner's illness and the flat tire that she just went back to bed, but failed to mention that she was
also not feeling well that day. The next day, Appellant gave Ms. Lujan a note from her doctor
excusing her from work on May 16 due to illness. Believing that Appellant was offering
conflicting reasons for missing work on May 16, Ms. Lujan initiated disciplinary proceedings.
At her pre-disciplinary meeting, Appellant stated that she had worked mandatory
overtime on many occasions and acknowledged the importance of working those shifts. She

further explained all of the circumstances that led her to miss her mandatory overtime shift on
May 16, including not feeling well due to the effects of the prior day's iron infusion. She added
that she was so frustrated after discovering the flat tire that she went back to bed and forgot to
call in. She also provided documentation to show that she attended her uncle's funeral that
afternoon.
Dissatisfied with these explanations, the Agency suspended Appellant for three days for
missing mandatory overtime and dishonesty. Appellant appealed her three-day suspension, and
asserted as additional grounds for appeal that the Agency suspended her based on retaliation
and/or discrimination for her use of protected leave under the Family and Medical Leave Act
(FMLA). An evidentiary hearing was held on September 15, 2015. After considering the
evidence and testimony and making credibility assessments, the Hearing Officer upheld several
rule violations related to Appellant's failure to work mandatory overtime, concluded that the
Agency failed to prove that Appellant's stated reasons for her absence were dishonest, and
concluded that Appellant failed to prove her claims of retaliation and discrimination.
Considering that the suspension was based on two separate acts of misconduct, only one of
which was sustained, the Hearing Officer reassessed the level of discipline and ultimately
modified the three-day suspension to a written reprimand. The Agency filed a petition for review
to this Board. We affirm the Hearing Officer's decision.
The Agency first argues that the Hearing Officer's conclusion that it failed to prove that
Appellant was dishonest when explaining why she missed her scheduled mandatory overtime
shift was based on insufficient evidence, as well as an erroneous interpretation of CSR 1660(E). 1

1

The discipline rules cited in this Order are the rules that were in effect in 2015 when discipline was
imposed. Those rules were revised and renumbered effective February 12, 2016.

In order to overturn a hearing officer's decision based on insufficient evidence, the Board
must find that the decision was "clearly erroneous." See CSR 19-61 (D); In re Dineen, CSA 5611, p. 3 (12/20/12). A factual finding is clearly erroneous when it is unsupported by substantial
evidence in the record considered as a whole; that is, where the factual finding has no support in
the record. In re Purdy, CSB 67-1 lA (4/4/13). The Board does not re-weigh the evidence or
make a de novo determination concerning facts found by the hearing officer, but overturns
factual findings only if they are clearly erroneous. In re Koonce, CSB 36-I 3A, pp. 2-3
( 10/16/14). A hearing officer decision that is based on evidence in the record is not clearly
erroneous, and therefore will not be disturbed on review by board. In re [Redacted], CSB 5711 A, p. 2 ( 12/20/12). After review of the record on appeal, the Board finds that there was
substantial evidence to support the Hearing Officer's factual findings.
It is initially important to note that the Agency did not offer any evidence at hearing to
refute any of the reasons Appellant gave for missing work on May 16, 2015. Rather, the Agency
argued at hearing and in its brief to the Board that the proof of Appellant's dishonesty lies in the
undisputed fact that she failed to mention her own illness when explaining the reasons for her
absence to Ms. Lujan when they met on the following Wednesday.
We agree with the Hearing Officer that this one omission falls well short of establishing
that Appellant knowingly misrepresented the reasons for her absence, particularly when there
was no evidence to suggest that any of the reasons given were untrue. Moreover, it was
undisputed that Appellant did cite her own illness as a reason for missing work when she spoke
with Mr. Yauk the Monday following her absence, that Mr. Yauk reported this conversation to
Ms. Lujan on Tuesday, and that Appellant reported her illness to Ms. Lujan on Thursday when
she provided the doctor's note.

While the Agency correctly asserts that dishonesty can be proven by evidence that an
employee gave differing accounts of the events in question, those differing accounts must
constitute a knowing misrepresentation of the truth (see In re Mmmjim, CSB 87-07 A ( 1/8/09)),
and that simply wasn't proven in this case.
The Agency also asserts that Appellant's dishonesty was demonstrated when she failed
to address the alleged contradictions in her contemplation of discipline meeting. This argument is
without merit. The purpose of that meeting is to provide the employee the opportunity to address
the allegations set forth in the contemplation of discipline letter and offer reasons as to why
disciplinary action should not be taken. Employees are not required to address every allegation
or, for that matter, even attend the contemplation of discipline meeting. As such, Appellant's
failure to refute the allegation that the statements she gave Mr. Yauk and Ms. Lujan were
inconsistent does not constitute proof that her statements were inconsistent, much less that she
was dishonest.
The Agency's contention that the Hearing Officer erroneously interpreted CSR 16-60(E)
(now CSR 16-29(0)) in concluding that Appellant did not engage in dishonesty is woefully
underdeveloped. In support of this argument, the Agency offers little more than a few
conclusory statements that legal precedent supports its factual analysis that Appellant violated
CSR 16-60(E), and examples of evidence it contends established a violation of that rule. The
former is insufficient to warrant consideration of this argument and the latter is an insufficiency
of evidence argument. Nowhere does the Agency point to language in the Hearing Officer's
decision that suggests a misunderstanding of what is required to prove a violation of the rule or
an overly broad or narrow application of the rule. In any event, we believe that the Hearing
Officer accurately interpreted CSR 16-60(E) as requiring a knowing misrepresentation made in

the employment context and that the record contains ample evidence to support the conclusion
that Appellant did not violate this rule.
The Agency also contends that there is insufficient evidence to support the Hearing
Officer's conclusion that Appellant's admitted misconduct in failing to show up for mandatory
overtime did not constitute conduct prejudicial in violation of CSR l 6-60(Z). Again, we
disagree.
In order to establish a violation of CSR 16-60(Z), an agency must prove that an employee
engaged in misconduct that caused actual harm to the agency's mission, or to the reputation or
integrity of the City.2 In re Rhodes, CSA 23-14, p. 6 (7/25/14), citing In re Black, CSA 03-14, p.
6 (6/9/14) and 111 re Jones, CSB 88-09A (9/29/10). The Agency argues that the Hearing Officer
ignored evidence presented at hearing of the average time it takes to complete redeterminations
(the type of claims being processed during the May mandatory overtime shifts) and the projected
number of individuals or families whose ability to receive their benefits that month was
dependent on Appellant working for at least a couple of hours on May 16 to complete their
redeterminations. Although the Agency did present such testimony, there was also testimony
that benefits were restored as soon as an individual's or family's redeterminations were
processed and no evidence was presented as to when the redeterminations that weren't processed
by Appellant on May 16 were completed. As such, the Board can't say that there was
insufficient evidence in the record to support the Hearing Officer's conclusion that no actual
harm to the agency's mission was proven.
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The current version of this rule (CSR l 6-29(T)) is broader and applies to conduct that is or could
foreseeably: be prejudicial to the good order and effectiveness of the agency, bring disrepute on or
compromise the integrity of the City or be unbecoming of a City employee.

Moreover, any error by the Hearing Officer in concluding that no violation of CSR I 660(Z) was proven would likely have amounted to harmless error because this rule violation was
based on the same single act of misconduct -- Appellant's unexcused absence from her
mandatory overtime shift -- that the Hearing Officer found to be a violation of four other rules
(16-60(A), (J), (L) and (S)). We agree with the Hearing Officer's conclusion that the level of
discipline to be imposed should be based on the seriousness of the misconduct, and not the
number of rules that were violated by the misconduct. As such, we would not have modified the
discipline to a higher level based solely on an error of the Hearing Officer in failing to find that
Appellant's unexcused absence also violated CSR 16-60(Z).

A. Policy-Setting Precedent
The Agency argues that affirming a written reprimand for missing mandatory overtime
and failing to follow call-in procedure sets "a very poor precedent" in that it will signal to other
DHS employees that they can engage in the same misconduct and only expect to receive a "slap
on the wrist." The Board finds this argument unpersuasive.
The reasonableness of discipline within the career service personnel system is determined
by the factual circumstances presented in each case. In re Paz, CSA 07-09A, 2 (CSB 1/21/10).
CSR 16-20 (now CSR 16-41) states, in part, that "The degree of discipline shall be reasonably
related to the seriousness of the offense and take into account the employee's past record." Here,
the Hearing Officer's decision took into consideration the circumstances that led to Appellant's
unexcused absence from her mandatory overtime shift and failure to follow the agency's call-in
procedure, the seriousness of that misconduct and the Appellant's past record. While the Board
might have modified the discipline differently, the Hearing Officer's decision to impose a written
reprimand does not constitute a policy-setting precedent.

For all the reasons stated above, the Hearing Officer's decision is AFFIRMED.
SO ORDERED by the Board on January 21, 2017, and documented this 4 th day of
January, 2018.
BY THE BOARD:

d
Co-Ch~

Board Members Concurring:
Colleen M. Rea

Neil Peck
Gina Casias

- · _....

