HEARING OFFICER, CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 42-15

DECISION AFFIRMING FOUR-DAY SUSPENSION

FRANK ESPINOZA, Appellant,

vs.
DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT,
and the City and County of Denver, a municipal corporation, Agency.

I. INTRODUCTION
The Appellant appeals his four-day suspension, assessed by his employer on August 19,
2015, for a lleged violations of specified Career Service Rules. A hearing concerning this appeal
was conducted by Bruce A. Plotkin, Hearing Officer, on December 3 and December 15, 2015.
The Agency was represented by Charles Mitchell, Assistant City Attorney, while the Appellant
was represented by Steven T. Mandelaris, Esq., from the law firm of Elkus Sisson and Rosenstein
LLC. Agency exhibits 1-4. 6, and 10-22 were admitted, as were Appellant's exhibits A-1. K and M.
These witnesses testified for the Agency: Deputy Sharon Stutz; Major Jodi Blair; and Civilian
Review Administrator Shannon Elwell. The Appellant testified on his own behalf during his casein-chief, and presented the testimony of Sgt. Jeff Smith.
II. ISSUES
The following issues were presented for appeal:
A. Whether the Appellant violated either of the following Career Service Rules: 16-60 B.; and
16-60 L., via Denver Sheriff Departmental Rules and Regulations 400.4.4.
B. If the Appellant violated either of the aforementioned Career Service Rules. whether the
Agency's decision to suspend him for four days conformed to the purposes of discipline
under CSR 16-20.
Ill. FINDINGS
The Appellant, Frank Espinoza, has been a deputy sheriff in Denver for 23 years. For the past
eight years Espinoza has been assigned to the Release Office. As a Release Officer, Espinoza is
responsible for verifying the inmate's identity and whether the paperwork actually permits the
inmate's release.
The initial review of paperwork to make a release determination is made by the Records
Office, but deputies assigned to Release are charged with double-checking that
documentation. To that end, the release document has two identical rows of checklists and
signature lines, one for the Records deputy and another for the Release deputy. 1 The Records
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Since the incident in this case, the forms were revised to require three checks and signatures before an inmate is released.
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Officer and the Release Officer are equally responsible for confirming the accuracy of on
inmate's release documents. [Stutz testimony; Exhibits 15-4; 15-5].
On December 9, 2013, Espinoza was on duty in the Release Office. The Records Office
forwarded release documents to him concerning inmate JA. The Records Officer's signature
and checkmorks on the release form avowed JA was eligible for release. Espinoza glanced at
the documents, swooped a single line through all the check boxes. [Exhibit 15-9], and countersigned the release approval for JA who was then released.
The stack of release documents for JA contained two mittimus2 forms from two cases. JA
was eligible for release in one case, [Exhibit 15-2], but was ordered to be held on charges in
another case. [See Exhibits 15-1; 15-4; 15-5; Blair testimony; Stutz testimony]. At the time. JA was
under an active no-contact order from a domestic violence case and was a felon. JA
remained at large from the dote of his erroneous release on December 9, 2013, until a joint
operation of Westminster and Denver Police Deportments apprehended him on January 1,
2014. It was evident from JA's file that he was not authorized to be released. [Stutz testimony;
Blair testimony].
In his IAB interview, Espinoza acknowledged "we mode a mistake, we let him out." [Exhibit
4 at 10:33-10:35]. Espinoza agreed he signed the documentation, along with a deputy from the
Records Office which, together, authorized JA's release. This was Espinoza's first erroneous
release in his eight years in the Release Office although he receives 40-75 release files daily.
A pre-disciplinary meeting was held on August 4, 2015. Espinoza attended with legal
counsel. On August 19, 2015, the Agency delivered its notice of discipline to Espinoza. [Exhibit
2]. Shannon Elwell, the Civilian Review Administrator for the Department of Safety, was the
decision-maker. This appeal was filed timely on August 26, 2015.
IV. ANALYSIS

A. Jurisdiction and Review
Jurisdiction is proper under CSR 19-10 A.1.b., as the direct appeal of a suspension. I om
required to conduct a de novo review, meaning to consider all the evidence as though no
previous action hod been taken. Turner v. Rossmiller, 532 P.2d 751 (Colo. App. 1975).
B. Burden and Standard of Proof
The Agency retains the burden of persuasion, throughout the case, to prove Espinoza
violated one or both cited sections of the Career Service Rules, and to prove its decision to
suspend Espinoza was reasonable under CSR 16-20. The standard by which the Agency must
prove its claims is by a preponderance of the evidence.
C. Career Service Rule Violations
1. CSR 16-60 B. Carelessness In performance of duties and responsibilities.

While CSR 16-60 A. and CSR 16-60 B., share similar elements of proof, they are distinguished
in that, under 16-60 B., it is the Appellant's acts (performance). rather than his omissions
(neglect), which are reviewed. See In re Simplemon. CSA 31-06, 4-5 (10/20/06). Thus, a violation
under this rule occurs for performing poorly, rather than neglecting to perform, on important
duty.
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Espinoza claimed he was not responsible for JA's erroneous release. He explained the
Records Officer is responsible for the checking the inmate's eligibility for release and the Release
Officer is responsible only for checking the identification of the inmate.
Major Jodi Blair was in charge of the Release Office on December 9, 2013. She directly
refuted Espinoza's claim. She reviewed JA's release documents which Espinoza possessed on
the date of JA's release, then stated it was clear from those documents that JA was not eligible
for release. Blair was asked how basic was the level of review required of a Release Officer to
assess JA's ineligibility for release. She replied if" l" were the most cursory and basic review and
"1 O" were the most detailed review of release documents. then the level of review to find JA
was not eligible for release was a "1." [Blair testimony].
Sgt. Jeff Smith is a former Release Officer. He testified the practice of Records Officers was
to perform only a cursory check of an inmate to make sure the body in front of them matched
the inmate description. He testified Release was not responsible for reviewing the disposition of
the cases in the release file. He stated regardless of the statements on the release documents
requiring both officers to review documents for accuracy and completeness. that the practice
is only to make a cursory review. He stated the method for reviewing the documents is not
spelled out in the Release Office Post Order, and "everyone does it different." He described the
release of inmates as "chaos." He also stated Release officers are under enormous pressure by
superiors to release inmates, and a careful review of each release documents is impractical,
given the number of pending releases. [Smith testimony] .
Smith's principal complaint was the calculation of credit for time served which created
uncertainty in the release dote. However. he acknowledged he did not know if that was an
issue in JA's case, and other evidence indicated it had no bearing on JA's release. Despite
repeated reminders that JA's case was unrelated to credit for time served, Smith repeatedly
returned to that concern as the reason Release Officers are confused about the release of
inmates. {Smith cross-exam]. Smith's concern, while perhaps justified and worthy of review, was
irrelevant to JA's release. (/d.]. Smith's concern that every Release officer "does it differently" is
less persuasive than the plain language on the release document with the testimony of Blair,
who supervised the Release Office at the time of JA's erroneous release. Moreover, Smith's
description of the Release Office as "chaos" is not borne out by the facts. Out of 30,777 inmate
releases in 2014, only 5 were deemed erroneous.3
It was apparent that some Release Officers do not review release documents, or simply
glance at them; however it does not necessarily follow that the failure to review is caused by
issues beyond their control or as a result of rule or policy. No evidence was presented at
hearing that the Appellant, or any Release Officer. has filed a complaint to their supervisors that
the volume of releases makes it prohibitive to conduct even a cursory review of the documents.
It would also be illogical, improper, and a waste of resources for Records to bear the entire
burden to review each release document and bear the entire burden of justifying a release,
while the only duty of a full-time Release Officer is to look at the inmate, then countersign just
below an affirmation that the Release Officer has "thoroughly" reviewed the entire file.
The release documents affirm Blair's opinion. The bottom of the "hang sheet," the
document signed by both the Records Officer and Espinoza, states "By signing below, Officers
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One the 5 erroneous releases was due to o courtroom error, and not a Release or Records Office error [see n.4]; another wos due to the
direct order of Chief Gale, [See In re Gale, CSA 02-15 ( I I/23/1 S)(currently on petition for review); of the remoining 3 erroneous releases,
one involved Espinoza and the Records Officer in this case, leaving a 0.006% error rate (2+30,777) for Records/Release officers not involved
in this case. [See Agency's closing statement]. While any erroneous release bears careful review of policy, such an error rate does not
suggest "chaos."
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have verified that all charges have been disposed, and they authorize the release of the above
inmate, based upon thorough review of the inmates arrest documentation and corresponding
release documents." [Exhibit 15-9). Espinoza acknowledged he signed below that statement for
JA's release. [Espinoza cross-exam].
Espinoza also blamed a relatively new software system, "Virtual Clerk" for the error because
the implementation of the system has been confusing. Blair testified credibly that "Virtual Clerk"
is unrelated to any release documents as it is used only for scheduling court dates. [Blair
testimony).
Espinoza also claimed he was confused by JA's release documents in which one case
authorized release and another case, in the same file, did not, stating separate cases should
have separate files. However, since Espinoza stated it was not his job to review documents, it
would not have made any difference in JA's erroneous release whether Espinoza had one or
two files. Moreover Blair testified credibly that the coses for each inmate are in one file,
regardless how many cases they have, in order to avoid confusion.
Espinoza claimed the Release process as a whole is very confusing, and rife with mistakes.
As stated above, the facts do not support this claim. [See note 3).
Finally, Espinoza's acknowledgment that he made a mistake in releasing JA does not
reconcile with his testimony that he did only what he was supposed to do in releasing JA only
according to his ID. [Espinoza testimony, Espinoza cross-exam].
I conclude from these findings, above, that Espinoza, as a Release Officer, was equally
responsible for inmate releases as the Records Officer. In that capacity, he had a duty to
review JA's release documents with sufficient care to ensure that JA was eligible for release on
December 9, 2013. While he may have conducted some measure of review, he foiled to
observe that one document prohibited JA's release. Even a basic review of the documents
would have apprised Espinoza of JA's ineligibility. Consequently, Espinoza's review of JA's
release documents, on December 9, 2013, was a careless execution of his duty to ensure the
eligibility of each inmate release, in violation of CSR 16-60 B.
2. CSR 16-60 L. Failure to observe written departmental or agency regulations, policies or
rules. The Agency claimed the Appellant violated the following written policies.
Denver Sheriff Departmental Rules and Regulations
RR 400.4.4 Erroneous Release
Deputy Sheriffs and employees shall not release a prisoner who Is not eligible for release.

The same findings which applied to the analysis under CSR 16-60 B., also apply here.
Espinoza acknowledged he made a mistake in releasing inmate JA on December 9, 2013. His
subsequent denial of wrongdoing was unpersuasive for the same reasons as stated above. The
Agency proved, by a preponderance of the evidence, that Espinoza was responsible for
reviewing JA's release documents with sufficient care to ensure that JA was eligible for release,
and Espinoza failed to do so, resulting in JA's erroneous release. The Agency, therefore, proved
this violation under RR 400.4.4, which constitutes a violation of CSR 16-60 l.
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V. DEGREE OF DISCIPLINE

The purpose of discipline is to correct inappropriate behavior if possible. Appointing
authorities ore directed by CSR 16-20 to consider the severity of the offense, an employee's past
record, and the penalty most likely to achieve compliance with the rules. CSR § 16-20.
A. Seriousness of the proven offenses.

Espinoza did not dispute that JA was a convicted felon at the time of his erroneous release,
and was subject to an active restraining order. JA was at large for 23 days before being recaptured with the combined efforts of two law-enforcement agencies. JA committed no crime
during his erroneous release, however, the potential for harm under these circumstances was
evident and substantial.
B. Prior Record.
The Agency assessed a 10-day suspension against Espinoza in 2008. Elwell chose not to
consider that disciplinary action in the current case.
In over eight years in the Release Section of the Sheriff's Department, Espinoza was
responsible for the releases of 40-75 inmates per day. This was the first time he erroneously
released an inmate. His record was otherwise notably positive.
C. Likelihood of Reform.
The Agency cited no reason why Espinoza would not be able to correct the procedure he
had been following which led to the erroneous release resulting in this case. Espinoza testified
credibly that he has akeady followed new procedures that were implemented after this case to
insure the same errors will not reoccur. 4 Elwell's review of the entire case file and her
consideration of Espinoza's record indicated she believed Espinoza's error was correctable.
D. Other factors.
Elwell determined the factors in the Agency's disciplinary matrix, [Exhibit 13], justified a
mitigated penalty. She determined the presumptive penalty for the proven violations was a
suspension of 10 days, while the mitigated penalty ranged from 4 to 6 days. She chose to assess
the 4-day suspension based on Espinoza's acknowledgment of performance deficiency,
willingness to correct the deficiency, and his prior record.
This Decision is not dependent upon the Agency's disciplinary matrix. In re Ford, CSB 4814A. 9 (12/17/15). Upon finding a violation of at least one of the alleged Career Service Rules, I
am obligated to determine if the Agency's choice of the level of discipline conforms to the
dictates of CSR 16-20. I would modify or reverse the agency's choice of discipline only upon
finding it was imposed arbitrarily, meaning based substantially on considerations not supported
by record evidence, or if the discipline was clearly excessive. In re Kemp, CSB 19-l 3A. 7
(7/28/14), citing In re Economakos, CSB 28-13A (3/24/14). In that regard, Elwell appropriately
analyzed the severity of Espinoza's violations, correctly weighed his past record, and reasonably
found Espinoza could reform his performance. Those determination were supported by the
record evidence. Consequently, the Agency's determination of the level of discipline conforms
to the purposes of CSR 16-20, to correct inappropriate performance, was reasonably related to
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For example, if a courtroom has more than one case for a defendant, it will now place the minimus documents for separate cases together
so that it will be more apparent to Records/Release whether the defendant is released on all cases, when the coun forwards those documents
to the Records Office. [Exhibit 4 at 10:07 et seq.]. Espinoza also stated he now reviews the entire file for each inmate.
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the seriousness of the wrongdoing, and took into consideration Espinoza's past record. The
Agency's choice of discipline encompassed the type and amount of discipline a reasonable
and prudent administrator could impose that would achieve the desired performance. In re
Ford, CSB 48-14A, 4 (12/17/15).
VI. ORDERi

For reasons stated immediately above, the Agency's four-day suspension of the
Appellant's employment, from August 25, 2015 through August 28, 2015 at 0704 hours, is
AFFIRMED.
The parties and their representatives remain subject to the Protective Order entered on
November 16, 2015. That Order remains part of the record in this case.

-:i3--·---

DONE December 31. 2015.

CL.

W« --

Bruce A. Plotkin
Career Service Board Hearing Officer

NOTICE OF RIGHT TO FILE PETITION FOR REVIEW
You may petition the Career Service Board for review of this decision, in
accordance with the requirements of CSR § 19-60 et seq., within fifteen calendar days
after the date of mailing of the Hearing Officer's decision, as stated in the decision's
certificate of delivery. The Career Service Rules are available as a link at
www.denvergov.org/csa.
All petitions for review must be filed with the:
Career Service Board
c/o OHR Executive Director's Office
201 W. Colfax Avenue, Dept. 412, 4 th Floor
Denver, CO 80202
FAX: 720-913-5720
EMAIL: CareerServiceBoardAppeals@denvergov .orq
AND

Career Service Hearing Office
201 W. Colfax, 1st Floor
Denver, CO 80202
FAX: 720-913-5995
EMAIL: CSAHearings@denverqov.org.
AND
Opposing parties or their representatives, if any.
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