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CAREER SERVICE BOARD, CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 65-1 lA

In the Matter of the Appeal of:
SILVER GUTIERREZ,

Appellant/Petitioner,
V.

DEPARTMENT OF SAFETYt DENVER SHERIFF DEPARTMENT, and the CITY AND
COUNTY OF DENVER, a municipal corporation.

Agency/Respondent.
DECISION AND ORDER

Silver Gutierrez is a Captain for the Denver Sherriff's Department. Cheryl Arabalo was also a
Captain in the DSD. Both were members of the Denver Sheriffs Foundation, a private, not•for-profit
organiz.ation created to assist member of the DSD in need. Foundation Board members, including
Arabalo and Gutierrez were a close knit group that socialized during and outside of work.
On August 26 and 27 of 2010, Gutierrez was temporarily placed in an acting.Chief position for
Chief Elias Diggins. This placed Gutierrez in a supervisory position over Arabalo. On August 26,
Arabalo entered Gutierrez's office and found him on the phone. While on the phone. Gutierrez motioned
for Arabalo to lift up her shirt and expose her breasts. He also motioned for her to sit on his lap.
Gutierrez was also heard to have answered his telephone with the comment. ''what are you wearing."
Approximately seven weeks later, Arabalo filed charges of discrimination against Gutierrez.
Chief Diggins spoke with Gutierrez about the charges. Gutierrez initially denied most of the allegations
in the charge, save for admitting that he was probably playing around and that he had answered the phone
with the line, "what are you wearing." The next day, however, Gutierrez admitted to Chief Diggins that
he had, in fact. acted as alleged more fully in the charge of discrimination. Diggins testified that before
the incidents alleged in ArabaJo's complaint, he had informally counseled Gutierrez about the need to
abate his crude banter and to be more professional with subordinates.
For his conduct, The Agency suspended Gutierrez for seventy•five days. The Hearing Officer
determined that the Agency had not proven the most serious al legations lodged against Gutierrez and
reduced the suspension to thirty days. Both Gutierrez and the Agency appeal.
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Gutierrez argues that the Hearing Officer erred when he found that he violated CSR 16-60(A),
Neglect of Duty. TI,e Hearing Officer held, crediting the testimony of Deputy Manager Ashley Kilroy,
that Gutierrez violated this rule by failing to set nn example of professional behavior when he engaged in
inappropriate sexual banter and failed to correct similar behavior from subordinales. The record supports
the Hearing Officer's conclusions. As was noted, Gutierrez himself admitted to this conduct and that his
conduct was unbecoming of his duties. He further admitted that he was aware of the need to prevent the
occurrence of any such crude or inappropriate banter on his watch. In addition, Chief Diggins testified
that he had, repeatedly, advised Gutierrez of the need to cease his crude banter and to act more like a
supervisor. The record reflects that a reasonable duty was communicated to Gutierrez and that he utterly
failed to perform that duty. That amounts toa violation of l6-60A. 1
Despite the facts. Gutierrez claims that the Hearing Officer's conclusion is legally faulty because
it violates his right to due process in that. he claims. he never received proper notice of the charge; and, in
any event, the facts do not support the charge. But the Hearing Officer made specific factual findings on
the notice issue and came to a different conclusion, believing that Gutierrez had, in fact, received proper
notice. We will not overturn factual findings unless they are clearly erroneous.2 A factual finding is
clearly erroneous when it is unsupported by substantial evidence in 1he record considered as a whole; that
is, where the factuaJ findi~g has no support in the record. In the maner ofthe Appeal of- Ryan Murphy
and the Department ofSafety, No. 09-1 IA. We have reviewed the record and find sufficient support for
both of the Hearing Officer's findings that Gutierrez had adequate notice of the charge and for the finding
that Gutierrez did in fact, engage in inappropriate banter after having been warned and that he failed to
correct this behavior in others.
The Agency also charged Gutierrez with violating. CSR I 6-60(K), Failure to Meet Established
Perfonnance Standnn:ls. In support of this charge, Deputy Manager Kilroy testified that Gutierrez
violated standards found in CSA 3 job specifications. The Hearing Officer detennined, however, that
these job specs were not enforceable as perfonnance standards, and, therefore, found no violation of this
rule. The Agency argues that the Hearing Officer's detennination that job specs are not enforceable as
perfonnance standards amounts to a misinterpretation of CSR J6-60(K). We agree with the Hearing
Officer. Given the broad, general nature ofjob specifications. we do not believe that they were ever
intended to serve as specific perfonnance standards. We do not believe the Hearing Officer
misinterpreted CSR 16-60(K).

The Agency also talces issue with the Hearing Officer's failure to find violations of CSR l660(L), Failure to Observe Written Departmental or Agency Rules Regulations or Policies. First, the
Agency argues that by failing to find a violation, the Hearing Officer misinterpreted Departmental Order
("0.0.") 200.15, which prohibits the willful or intentional display of disrespectful, insolent or abusive
language or behavior towards other employees or the public while on duty. The evidence offered by the
Agency in support of this charge was the telephone answer, '"what are you wearing", and the "sit on my
lap" nnd "expose your breasts" gestures.

1 We have held that a violation of this rule occurs where an employee neglects to perfonn a job duty which the
employee knows he or she is supposed to perfonn. In re Campos, CSA 56-08 (CSB 6/18/09).
'CSR I 9-61(0)
3 Since publication of the job spec, CSA has changed its name to the Office of Human Resources.
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The Agency argues that analysis of this charge should be done with an objective standard, and
that the Hearing Officer misinterpreted the D.O when he employed a subjective standard by injecting the
concept of unwelcomeness into the analysis. While we agree with the Agency that conduct under this
Rule and D.0. are analyzed under an objective standard, we believe that what the Hearing Officer did,
and did properly, was perfonn his objective analysis by considering the totality of the circumstances
surroundiog the allegedly offensive conduct. We note that dictionary definitions of the words,
..disrespectful;' Insolent," and "abusive" all contain some subjective components:' Consequently, we
believe the Hearing Officer properly took into account whether Gutierrez intended to be disrespectful,
insolent or abusive towards Arabalo, and whether Arabalo would have found Gutierrez conduct to be
disrespectful, insolent or abusive. We do not believe the Hearing Officer misinterpreted D.O. 200.) 5.
The Agency further argues that lhe Hearing Officer misinterpreted D.O 300.01, which
prohibits immoral, indecent or disorderly conduct which impairs the orderly performance of duties or
would cause the public to lose confidence in the Department. Again, we find no problem with the
Hearing Officer's analysis or conclusion.
First, we note that the "proof' offered in the Agency's brief that the phone answer and two
gestures were immoral, indecent or disorderly is, essentially, the assertion that that the actions "clearly
amount" to immoral and indecent conduct. Given the totality of circumstance as found by the Hearing
Officer, we do not find this sufficient to carry the day.
Similarly, the proof offered that the actions impaired the efficiency of the Department is nothing
more than the fact that a charge needed to be investigated, a lawsuit was filed and discipline resulted. But
we agree with the Hearing Officer that the record simply does not support a claim the inappropriate
conduct or ensuing actions impaired the orderly perfonnance of duties that needed to be performed., or
caused the public to lose confidence in the DSO. The Hearing Officer did not misinterpret D.O. 300.0 I
by failing to find a violation of said Order.
The Agency also claims that the Hearing Officer, in failing to find a violation, misinterpreted

Departmental Order 2420.1 B.4. 5 This Departmental Order prohibits sexual harassment. Section 4 of
the Order is its "definitions" section. Subsection A of Section 4 has three subparts, defining sexual
harassment as follows:
A. The Denver Career Service Authority (CSA) Rules and Regu]ations, Section 15-100,

defines sexual harassment as any unwelcome sexual advances, requests for sexual
favors or other verbal or physical contact of a sexual natwe, when:
I. Submission to such conduct is made either explicitly or implicitly a tenn or
condition of an individual's employment; or

4
For example, one of the dictionary definitions found for "abusive'' is "insulting"; "insolent," is defined as
"prc.'iumptuous and insulting in manner or speech;" "disrespectful" as "demonstrating a lack of respect, rude,
discourteous." (American Heritage Dictionary, Houghton Mifflin).
s In its brief, the Agency has also claimed that D.O. 2420.1.D.4 was misinterpreted. We believe this reference must
have been on error. Agency Exhibit 10 in the record contains definitions at D.O. 2420. IB.4. and we find no
paragraph 4 under the D subsection. While there are examples of hnrassment contained in the 0 .0., they are found
at D.O 2420.18.S.
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2. Submission to or rejection of such conduct by an individual is used as the basis
for employment decisions affecting such individual; or
3. Such conduct has the purpose or effect ofwueasonably interfering with an
individual's work performance or creating an intimidating, hostile or offensive
environment.
The Hearing Officer found that the Agency had not demonstrated that Gutierrez's
conduct met any definition of harassment under subsection A of the Order. We agree with the
Hearing Officer. There is no evidence in the record to indicate that Gutierrez's interactions with
Arabalo amounted to what is traditionally understood as quid pro quo harassment; amounted to
any alteration of Arabalo's terms and conditions of employment; interfered with Arabalo's work
performance; or subjected her to an intimidating, hostile or offensive work environment.
"Harassment" as defined under subsection 8. is "a course of conduct directed at a
specific person that causes substantial emotional distress in such a person and serves no
legitimate purpose." The Hearing Officer determined that the Agency failed to prove that
Gutierrez's conduct caused emotional distress in Arabalo. We believe the record supports this
conclusion.
Sexual harassment as defined in subsection C is "an ugly and violent form of harassment
that includes sexual coercion and quid pro quo in promotion." Again, the Hearing Officer found
that the Agency had offered no evidence tending to prove that Gutierrez's conduct met this
definition of harassment. The record again supports the Hearing Officer's conclusion.
Finally, subsection D of the Order describes harassment as:
l) Making a phone call without a legitimate purpose; or
2) insults, taunts or challenges another in a manner likely to
provoke violent or disorderly response; or
3) calling at inconvenient hours or in offensive language; or
4) subjecting another to offensive touching; or
5) engaging in any other course of alanning conduct serving no legitimate
purpose of the actor.

We note that this is the end of the "definitions'' section of this Departmental Order. It seems
clear to us that this section of the order was not misinterpreted by the Hearing Officer. None of
the misconduct committed by Gutierrez amounts to harassment as defined in the Departmental
Order.
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The Agency also claims that the Hearing Officer's failure to find rules violations
concerning these Departmental Orders and sustain the 75-day suspension sets bad policy
precedent and should be overturned under CSR 19-61 (C). More specifically, the Agency asserts
that in failing to find violations, the Hearing Officer, has somehow diminished the Agency's
ability to enforce its zero-tolerance policy concerning sexual harassment. We do not see things
that way. Rather, we believe the Hearing Officer was simply detennining that the conduct
alleged against Gutierrez did not amount to sexual harassment.
We support the Agency's zero-tolerance policy. Nothing in this decision should be
interpreted as questioning the wisdom of or the need for that policy; and we fully hope and
expect the Agency to follow and enforce that policy to the fullest. We simply decide today that
the Hearing Officer was correct when he failed to find that Captain Gutierrez violated that policy
as alleged in the charges lodged by the Agency.

As a final comment on the Agency's argument here, we feel compelled to express a note
of puzzlement. The Agency, in its main brief, claimed that the Hearing Officer erred in finding
no violation of D.O. 2420. l .D.4. As we stated in footnote 5, above, we find no such section in
the D.O. The Agency then references examples of harassment, found in the D.O.. Two of those
examples of harassment lack any requirement that the harassment be "unwclcomed." These
examples are actually found at D.O. 2420.1 B.S(H)(The abuse of authority by a law enforcement
officer in relation to harassment. sexual or otherwise) and (J) (Employees joking or engaging in
behavior that could be viewed as offensive by a third party). And while the Hearing Officer did
not find that Gutierrez had abused his authority in relation to sexual harassment or otherwise (in
violation of (J)), a conclusion we agree with as a matter of law and fact; he did find that
Gutierrez had violated the D.O. as it pertained to 2420. 1B.5.J. (Hearing Officer decision, p. 12,
line 2).
Gutierrez, on the other hand, argues that the Hearing Officer erred in finding harassment
under the 5.J. example because there was no evidence that "any third party witnesses saw the
action and were offended by it." But we believe the presence of the word "could" in the 0.0. means
that the actual presence ofan offended witness is not required to prove a violation of the Order. We
agree with the Hearing Officer that the plain language of the rule sets up an objective analysis of the
comments and actions at issue, and that objectively, Gulierrez's comments and conduct demonstrated
a violation of this specific provision of the D.O..
Finally, both sides object to the discipline imposed by the Hearing Officer; the Agency
arguing that it insufficient, Gutierrez claiming it is too harsh. Given the findings made by the
Hearing Officer, we believe he has struck a proper balance. The discipline he imposed fairly
reflects the fact that Gutierrez, a long tenn employee with a heretofore clean disciplinary history,
did not commit the most serious of rules violations lodged against him. On the other hand, there
is little question that Gutierrez did, in fact, engage in highly unprofessional conduct. We believe
the thirty-day suspension imposed by the Hearing Officer is sufficiently severe so as not to
deprecate the seriousness of the misconduct which Gutierrez plainly engaged in, and to ensure
that he will act more professionally in the future, in accordance with the standards expected of
someone in his position.
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For all of the above reasons. the Hearing Officer's decision is AFFIRMED in its entirety.

SO ORDERED by the Board on January 3, 2013, and documented this 4th day of April, 2013.

BY THE BOARD:

Chair (or Co-Chair)

Board Members Concurring:

Derrick Fuller

Amy Mueller

CERTfFICATE OF DELIVERY

I certify that I delivered a copy of the foregoing ORDER on
the manner indicated below, to the following:
6
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via ema il:

Franklin.Nachman@denvergov.org

Office of the City Attorney, Litigation Section

d lefi Iing. litigation@denvcrgov.org

Career Service Hearing Officer
CSAHearings@denvergov.org
Ashley Kilroy, Deputy Manager of Safety
Ashley.Kilroy@denvergov.org
Eric James, Esq.
ejames@elkusandsisson.com
Donald C. Sisson, Esq.
dsisson@elkusandsisson.com

Marinda Kincaid, HR Services
Marinda.Kincaidf@denvergov.org
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