CAREER SERVICE BOARD, CITY AND COUNTY OF DENVER,
STATE OF COLORADO
Consolidated Appeals No. 041-17A and 042-17A

DECISION AND ORDER

IN THE MATTER OF THE APPEALS OF:

MATTHEW HAMMERNIK and DANIEL TRUJILLO,
Appel !ants-Petitioners,

vs.
DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT,
and the City and County of Denver, a municipal corporation, Agency-Respondent.

On October 16, 2106, Denver Deputy Sheriffs Matthew Hammernik and Daniel
Trujillo ("Appellants") were assigned to work in a special management unit in pod 3D of
Denver's Downtown Detention Center ("DOC"). This section of the □DC houses difficult
and mentally ill inmates who are generally required to remain in their cells except under
certain highly-monitored circumstances.
Appellants were engaged in feeding the inmates. This is accomplished by
opening a flap on the cell door and passing a meal tray through the flap. When not in
use, these flaps are to be shut and locked. One inmate, BR, was not cooperating with
the process. As Appellant Trujillo attempted to provide BR with his meal, BR extended
his hands through the door flap and refused to retract them, thereby preventing
Appellants from securing the door flap.
Appellants tried to talk BR into withdrawing his arms, but were unsuccessful in
doing so. Appellant Trujillo tried pushing BR's arm back into the cell and applied a pain
compliance technique, a "goose neck hold" on BR's arm while Appellant Hammemik
pushed his arms, but these efforts were also unsuccessful.
Evidently displeased with Appellants' attempts to relocate his arms, BR threw his
recently acquired cup of juice on Appellant Trujillo's pants. Being equally displeased
with his juice bath, Appellant Trujillo un-holstered his OPNs1 and alternately twisted

1

Orcutt Police Nunchaku or OPNs are a martial arts weapon consisting of two batons attached to each other at the
tops with a short length of cord or chain and are used as a pain compliance device.
1

them on BR's arm and used the butt ends to hammer the top of BR's hand. The
hammering caused injury to the prisoner's hand.
Despite his injury, BR continued to struggle. Appellant Hammerik decided that
he too, would apply his OPNs to BR's arm. After another minute, the Appellants ceased
using their OPNs and once again tried to push BR's arm back through the flap. And
once again, their efforts were unsuccessful. Appellants then decided they would both
re-apply their OPNs and twisted them on BR's arm, leaving a deep crease on BR's arm
just above BR's wrist. Appellant Hammemik then acquired a second set of OPNs and
applied it to BR's arm.
BR soon thereafter withdrew his arm from the flap into his cell and the Appellants
secured the door flap. BR, while examining his injured arm, fell to the floor of his cell,
convulsing. Appellant Trujillo called for medical assistance. At the time of this incident,
Appellant Trujillo had been on the job for two years and Appellant Hammernik for nine
months, still in his probationary period.
The Department of Safety, Denver Sheriff Department ("Agency") investigated
the incident. The Agency determined that both Appellants had used excessive force on
BR in violation of the Agency's Use of Force policy. The Agency assessed a sixty-day
suspension to Appellant Trujillo and an eighteen-day suspension to Appellant
Hammernik.
Both Appellants appealed their suspensions to a Hearing Officer. The Hearing
Officer determined that both Appellants were guilty of using inappropriate force against
BR in violation of the Agency's Use of Force policy. The Hearing Officer also
determined, however, that Appellant Trujillo's penalty should be modified to a thirty-day
suspension, and Appellant Hammernik's discipline should be modified to a written
reprimand.
Still dissatisfied with their disciplines, Appellants have appealed the Hearing
Officer's decision to this Board. We AFFIRM the Hearing Officer's decision.
Appellants first argue that the Hearing Officer misinterpreted the Agency's Use of
Force policy in finding that their actions against inmate BR violated said policy. We hold
that the Hearing Officer did not misinterpret the Use of Force policy.
Appellants at page 9 of their brief, point to testimony adduced at their hearing
concerning the importance of maintaining order and discipline in the jail, and the need
for keeping the door flaps closed. Assuming the salience of this testimony, it does not
give Appellants or any other deputies carte blanche to achieve order, discipline, and
closed door flaps in any way they choose.2 The need to secure the door flaps and the
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The fact that an inmate might attempt to assault an officer by reaching out of his door flap (as suggested by
Appellants at page 9 of their brief) does not justify the use of inappropriate force to deal with such an attempted
assault. As the Agency notes in their answer brief, a deputy can avoid any such attempted assault by walking past
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need generally to preserve order and discipline does not afford Appellants the discretion
to ignore the dictates of the Agency's Use of Force policy.
At page 10 of their brief, Appellants suggest that they were justified in using an
escalated level of force against inmate BR because he actively resisted their efforts to
get his arms back into the cell and threw liquid on them. 3 The Hearing Officer found,
however, that Appellants had improperly escalated their use of force prior to the liquid
being thrown on them, so that act could not have justified the escalation.
While Appellants claim that the evidence demonstrated that BR had gone from
exhibiting defensive resistance to active aggression, thereby, in Appellants' minds,
justifying the use of escalated force, the Hearing Officer found that the threat level
posed by the inmate never really increased because, at all relevant times, the inmate
remained locked inside of his cell. We find these conclusions made by the Hearing
Officer both reasonable and supported by record evidence.
Appellants at page 11 of their brief claim that there was insufficient testimony
offered against them in support of the Agency's charges of inappropriate force.
Specifically, Appellants cite to the fact that it was only the Agency's Civilian Review
Administrator ("CRA") that offered testimony against them and that the CRA has never
worked in a jail and did not have use of force training. We have rejected this argument
in the past and will continue to do so.
The Agency is entitled to set standards of conduct. The CRA speaks for the
Agency at these hearings and, is, for all intents and purposes, the decision-maker in
disciplinary matters. This is not to say that a hearing officer must unconditionally accept
everything the CRA testifies to as reasonable and true. It is to say, however, that the
CRA, by virtue of his position, is entitled to, and has the absolute right to, testify and
explain why he believes, that is, why the Agency believes a deputy's conduct has
violated Agency rules, regardless of a lack of law enforcement experience.
Also at the bottom of page 11, Appellants claim that for any situation, the
appropriate use of force is whatever the deputy believes is reasonable. This is a gross
misstatement of Agency policy.
A deputy's use of force must be objectively reasonable under the circumstances.
If the only question at issue was whether the deputy himself believed the level of force
to be appropriate, there would be no need for hearings, and there would never be a
violation of policy.

a cell at a distance which leaves more than an arm's length between the deputy and the confined inmate. No
force, let alone inappropriate force, is necessary to avoid such attempted assaults.
3
Appellants claim in their brief they believed BR had thrown urine on them. The Hearing Officer, however,
analyzed this claim and found It to be not credible, finding instead, that Appellants believed or knew, at the time,
that BR had actually thrown the juice from the meal tray.
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Here, the Agency believed the Appellants' use of force to be inappropriate and in
violation of policy. The Hearing Officer agreed, based on the facts and the language of
the policy itself. Appellants' beliefs do not carry the day; they do not override the facts
and the objective reasonableness of the Agency's and Hearing Officer's assessment,
interpretation or implementation of the Use of Force policy.
At page 12 of their brief, Appellants claim their use of force was not excessive
because they could have, but did not, go into BR's cell and inflict even more harm on
him. The fact that Appellants could have acted even more inappropriately than they did
does not in any manner render the Hearing Officer's finding, that the level of force
Appellants did deploy against BR was inappropriate and in violation of Agency policy,
incorrect.
Also at page 12 of their brief, Appellants claim that the Hearing Officer's finding
that they could have retreated from BR's cell to be clearly erroneous. We disagree.
When the Hearing Officer mentioned retreat for the first time in his decision, he
was recounting the testimony offered by the CRA who stated that Appellants had
several non-force options available to them in their dealings with BR, including an option
of retreating. Appellants could have left BR's cell and continued the feeding of other
inmates and then returned to BR to see if he might be more cooperative at a later
moment in time. And while Appellants, at hearing, claimed they could not do this
because of a policy that only one door flap be open at a time, the Hearing Officer
decided that Appellants had failed to prove the existence of such a policy.
The next time the Hearing Officer referenced retreat was in his rejection of
Appellants' claim they could not retreat because BR was known to be assaultive and
other inmates would emulate his behavior. The Hearing Officer did not find this
speculative claim persuasive, and that was his right. His rejection of this claim was not
error. 4
Appellants further argue that the Hearing Officer erred in finding that that
Appellants' conduct exposed the City to an undue risk of liability. We see no error
committed by the Hearing Officer in reaching this conclusion. The Appellants used
excessive force on a confined inmate, in violation of Agency policy, which caused injury
to the inmate. The use of excessive force, causing injury to this inmate, in violation of
policy, did, in fact, put the Agency at financial risk.
Appellants claim, however, that the Hearing Officer, in making such a finding,
misinterpreted a provision of the Agency's Disciplinary Matrix which referenced the
existence of an actual and demonstrable legal or financial risk. Appellants claim the
Hearing Officer "diluted" this language by finding that Appellants' misconduct amounted
to potential legal or financial liability.
4

Regardless, the Hearing Officer's discussions concerning Appellants' option of retreat were not dispositive to his
overall decision.
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We are not persuaded that this misinterpretation, assuming it to be one, warrants
reversal of the Hearing Officer's decision. The Matrix language cited by Appellants is
used for the consideration of imposing a disciplinary penalty in the Matrix's aggravated
range. While the Agency initially imposed an aggravated penalty on Appellant Trujillo,
the Hearing Officer modified that penalty, reducing it by 30 days, and, thereby, placing
the penalty within the Matrix's presumptive range. Because no aggravated penalty was
issued by the Hearing Officer to either Appellant, any misinterpretation the Hearing
Officer might have committed concerning aggravated penalty language in the Matrix is
immaterial to the Hearing Officer's ultimate findings and to ours.
Appellant Trujillo argues that the Hearing Officer's modification of his sixty-day
suspension down to a thirty-day suspension was erroneous. Appellant, however, does
not base this argument on any grounds upon which we could reverse the Hearing
Officer.
The crux of Appellant's argument appears to be that a thirty-day suspension is
unfair because other deputies received lesser suspensions. We have stated on
numerous occasions that our disciplinary system is not a comparative discipline system
and, provided the discipline imposed is within the range of alternatives available to a
reasonable and prudent administrator, we will affirm it. 5 Under the facts presented in
this case, we find the imposition of a thirty-day suspension to be reasonable. The
Hearing Officer did not err in his modification of the Appellant's discipline.
Appellant Hammernik argues that the Hearing Officer erred by modifying his
eighteen-day suspension to a written reprimand. Like Appellant Trujillo, Appellant
Hammernik does not offer us grounds for overturning the Hearing Officer's decision.
What Appellant does offer us, however, is an excuse for his misconduct.
Appellant claims that according to the Agency's own guidelines, he never should
have been placed in the assignment he found himself in. And indeed, this is true. But
the Hearing Officer took this into account and, in fact, the Agency's violation of its own
policy was the Hearing Officer's primary justification for the extreme mitigation of
Appellant's penalty.
But the Hearing Officer did not err, however, in failing to absolve either Appellant
of all wrong doing. While Appellants have argued that they should not be punished
because they have not been offered any training on how to deal with the door flap
conundrum (and the Agency does not appear to assert otherwise), the Hearing Officer
has properly noted that both Appellants have been trained on the Agency's Use of
Force policy.
5

Regarding Appellant's list of comparables found on page 16 of his brief, we would also note that in the past, we
have criticized the Agency for imposing discipline that appeared to us to be too lenient given the infractions
proven. In addition, we would note that those allegedly comparable disciplines were issued by different CRAs
working on behalf of different Executive Directors of Safety. A new Administration is entitled to set its own
standards.
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Regardless of how difficult the decision may be as to how to deal with an
uncooperative prisoner and his open-door flap, the Hearing Officer did not err when he
concluded that the use of excessive or inappropriate force is not the answer.6
For all these reasons, The Hearing Officer's decision is AFFIRMED.
SO ORDERED by the Board on September 6, 2018, and documented this 7th
day of February, 2019.

BY THE BOARD:

o~qza_

Neil Pebk, Co-Chair

Board Members Concurring:
Patti Klinge
Karen DuWaldt
Patricia Barela Rivera
Tracy Winchester
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As the Hearing Officer noted, this is not our first appeal regarding how deputies deal with uncooperative inmates
who refuse to allow deputies to secure their cell door flaps. The problem appears to be a recurring one. Further, it
appears to be true, as Appellants have asserted, that the Agency has not trained deputies as to how to properly
deal with these situations; and we cannot recall, in any of these appeals, any testimony regarding the existence of
an Agency policy, practice or standard as to what deputies are expected to do to obtain prisoner compliance and a
secured door flap . Quite possibly, the Agency does not believe that any such training, policy, standard or practice
is necessary. The frequency with which we have been called upon to decide appeals regarding this issue, however,
suggests otherwise.

6

