CAREER SERVICE BOARD, CITY ANO COUNTY OF DENVER, STATE OF COLORADO
Appeal No. 19-13A

DECISION AND ORDER

IN THE MATTER OF THE APPEAL OF:
FRANK KEMP,
Petitioner,
vs.
DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT, and the City and County
of Denver, a municipal corporation, Agency,
Respondent.

Frank Kemp (hereinafter "Kempn or "Appellant") was a deputy sheriff employed by the
Denver Sheriff's Department (DSD). As a result of a video of a confrontation with an inmate and
the subsequent investigation, Kemp was discharged. Specifically, Kemp was charged with
violating Career Service Rules: 16-60 A and B (neglect of Duty and Carelessness, respectively);
16-60 E (acts of dishonesty); 16-60 L (failure to observe written departmental regulations) as
applied to the agency's use of force and integrity policies: 16-60Y (violating other rules, City
Charter, or other legal authority); and 16-602 (conduct prejudicial). 1
These charges were the result of an incident occurring on June 2, 2011, caught on video
(but without sound) that showed Deputy Kemp assaulting an inmate, and the statements made
by Kemp about the incident during the ensuing investigation. The video showed Kemp entered
a break room where several low-security inmates were seated. Kemp, evidently, did not like the
looks or attitude of one of the seated inmates (Hechavarrias) and engaged him in a hostile
conversation. Kemp physically confronted Hechavarrias, pushed him against a wall, poked him
in the face and chest, put his hands around his lower neck, grabbed his hand (when he put it up
to defend against Kemp's aggression), pushed Hechavarrisas's head against the wall,
disengaged for a moment, and then slapped Hechavarrias on the left side of the head with the
back of his hand.
Shortly thereafter, Kemp gave a false account of the incident to a sergeant looking into
the matter. Five hours after the incident, Kemp made a written report of the events occurring in
the breakroom. That recounting also was not true. A year later, Kemp was confronted with the
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The Hearing Officer determined thal the Agency did not prove the 16-60 A, B, and Z allegations, and the
Agency did not cross-appeal that finding. Consequently, those matters are not before us.

video by Internal Affairs. He was asked to explain the video. Again, Kemp's explanation lacked
credibility. In his pre-disciplinary hearing, Kemp again made statements that were not truthful
and, in addition, made statements that were inconsistent with prior statements. After the predisciplinary hearing, Kemp was discharged.
Kemp appealed his discharge. After two days of hearing, the Hearing Officer affirmed
the Agency's discharge of Kemp. Kemp now appeals that decision, which we affirm.
The Hearing Officer determined that Deputy Kemp violated CSR 16-60E(3)when he lied
during the investigation into his conduct by claiming that he did not slap Hechavarrias. In
support of her decision, the Hearing Officer cited to witness statements found in Internal Affairs'
investigative file, as well as to the videotape of the incident.
Career Service Rule 16-60E(3) prohibits:
E. Any act of dishonesty, which may include, but is not limited to:

3. Lying to superiors or falsifying records with respect to official duties, including
work duties, disciplinary actions, or false reporting of work hours.

Kemp urges us to overturn the Hearing Officer's findings claiming that the Hearing
Officer misinterpreted the Rule and that there is no competent evidence in the record to support
the Hearing Officer's findings. We disagree.
First, we do not see that the Hearing Officer 'misinterpreted CSR 16-60E(3}. In fact, we
see nothing in Kemps' brief to this Board where this argument is actually explained.
Consequently, in relation to CSR 16-60E(3), this argument has been waived. United States v.
Hardman, 297 F.3d 1116, 1131 (10th Cir.2002) ( "Arguments raised in a perfunctory manner ...
are waived.").2
Second, the video relied on by the hearing officer constitutes substantial evidence in the
record to support the Hearing Officer's conclusion that Deputy Kemp lied to a supervisor during
the course of an investigation when he denied slapping Hechavarrias. The fact that Deputy
Kemp does not agree with the Hearing Officer's conclusion, or even that the video may be
subject to interpretation does not make that conclusion clearly erroneous. The video proved, to
the Hearing Officer's satisfaction, that Appellant did, in fact, slap Hechavarrias. She did not find
that Appellant's denial of the slap was an innocent misrepresentation or the product of faulty
memory, as she did with the Agency's claim that Kemp lied concerning Hechavarrias having
shuffled his feet or attempting to stand before Kemp's attempt at restraining him. The record
supports a finding that Kemp made a false statement to a superior, knowing that the statement
was false.
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Even if it had not been waived, we do not believe that the Hearing Officer misinterpreted this rule.

The Hearing Officer also determined that Kemp violated Agency rule or regulation RR200.4.1 Misleading or Inaccurate Statements, and RR- 200.4.2 Commission of a Deceptive Act.
Kemp claimed that the Hearing Officer misinterpreted these regulations. Again, we disagree. It
is true, as Kemp asserts In his brief, that conduct amounting to violations of RR-200.4.1 requires
a different "intent" than conduct violating RR-200.4.2; but it is only true to the extent that a
violation of RR-200.4.2 requires an Hintent" to convey false information in connection with
investigations or official proceedings. On the other hand, a violation of RR-200.4.1 can occur
when false statements are made without premeditation or an intent to influence the outcome of
an investigation or official proceeding. In this case, we see no misinterpretation of RR-200.4.2.
or RR-200.4.1 As was the case with the CSR 16-60E(3) violation, we believe the record
contains substantial evidence supporting the Hearing Officer's finding that Kemp committed a
deceptive act by lying about the slap during the course of an investigation.
And while it is true, as Appellant suggests, that had the Agency proven a violation of RR200.4.1 there would not necessarily have been a violation of RR-200.4.2, we are not convinced
that the opposite is true, that is, proof of a violation or of RR-200.4.2 would not necessarily
mean that RR-200.4. 1 has also been violated. But we need not determine in this appeal, and
reserve for another occasion, a determination of whether RR-200.4.1 is necessarily a Hfesser
included offense" of RR-200.4.2. It is sufficient for our purposes to agree with the Hearing
Officer that Kemp did, in fact, commit a deceptive act in violation of RR-200.4.2, and that in this
instance, that same conduct also fit the definition of a misleading or inaccurate statement and,
therefore, amounted to a violation of RR-200.4.1.
The Hearing Officer also determined that Kemp violated the Agency's rules and policies
regarding the use of force against an inmate. and, as a result, Career Service rules as well. We
believe that the record evidence supports this conclusion.
The Agency's Departmental Order 5011 .1.J, Use of Force, states, in part:
Use of force which is not lawful, reasonable and appropriate
will not be tolerated.

•••
The force applied must reflect the totality of the circumstances
surrounding the immediate situation. The officer only need select
a force option that is within the range of objectively reasonable options.
Officers must rely on training, experience and assessment of the
situation in deciding an appropriate force option to be applied."

•••
~Physical force will not be used as a punishment. under any circumstances ."

The Hearing Officer noted, among other things, that testimony indicated that Appellant
was angry at the time of the incident. She noted that there was no evidence that Hechavarrias
was inciting a riot, contrary to what Kemp had suggested. She noted (based on testimony of
Kemp's own witness) that Kemp did not employ approved control techniques in physically
confronting Hechavarrias. The Hearing Officer noted that Kemp failed to follow departmental
guidelines for dealing with belligerent inmates, which called into question his testimony that
Hechavarrias was, in fact being belligerent. The Hearing Officer determined that Hechavarrias
did not pose a threat to anyone, was not being resistant to a lawful command, and that
Appellant himself needlessly escalated the situation.
The Hearing Officer, based on record evidence, also found that the reasonableness of
force used against an inmate is evaluated taking Into consideration whether subject inmate
presents an imminent threat of injury to a person; whether the inmate was resisting a lawful
command: and the severity of the act at issue. The Hearing Officer considered all of these
facts, as well as others as indicated more fully in her decision and made credibility
determinations. After finding these facts, making credibility determinations, and numerous
reviews of the video, and after applying these facts to the relevant rules and regulations the
Hearing Officer concluded that the Agency had proven that Deputy Kemp violated its use of
force policy. We find these findings and conclusions well reasoned and supported by the record
evidence.
Kemp first argues that the Hearing Officer erred when she misinterpreted Departmental
Order 5011 .1.J, Use of Force, by having interpreted that 0.0. to contain some sort of "personal
space" or "ploy" provision. Kemp, in his opening brief, fails to cite where, in the Hearing
Officer's decision, this misinterpretation is supposedly found. Indeed, we have thoroughly
searched the "analysis" section of the Hearing Officer's decision and we do not see where she
has based her findings on any such unwritten "personal space" or "ploy" provision. The only
mention of these matters by the Hearing Officer is found at page 6 of her decision where she is
recounting Manager of Safety Kilroy's testimony explaining, in part why she believed Deputy
Kemp had exercised poor judgment. The Hearing Officer did not interpret 0 .0 . 5011.1.J as
suggested by Appellant.
In addition, because the Hearing Officer did not interpret or misinterpret the policy as
alleged by Appellant, his next argument, that his due process rights were violated by not having
this "violation" included in his pre-disciplinary or termination letters is rejected. Regardless, the
record reflects that Appellant was given a sufficient explanation of the facts and circumstances
supporting the allegation that he violated the Agency's use of force policy. The Manager of
Safety's testimony concerning ''personal space" and "ploys" (at Tr. 167-170) was an explanation
of what she believed was the Deputy's training in relation as to how they were taught to avoid
getting into situations where the use of force would be necessary. This testimony did not violate
Appellant's due process rights. 3
Kemp next argues that the Hearing Officer erred by considering written statements made
by witness inmates. First, we note the obvious. Our hearings are administrative hearings - not
court trials. As such, the rules of evidence need not be strictly applied. In addition, we agree
with the Agency that the statements are admissible to show the decision maker's - in this case,
the Manager of Safety's state of mind in determining that Appellant had violated Departmental
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Because the Hearing Officer did not find that Appellant had violated these alleged unwritten rules, his
argument that there is insufficient evidence in the record to sustain such a finding is rejected.

Orders. Zamora v. Board of Education for the Las Cruces Public Schools, 2014 WL 260293
(10th Cir. 2004).
Even if the admission of the statements were held to be error (which we do not believe),
we believe it would be harmless error. There is ample evidence in the record, in the form of the
video, the testimony of Deputy Jordan, and the testimony of Appellant himself, which supports
the Hearing Officer's determination that Appellant violated the Agency's use of force policy.
Kemp next argues that the Hearing Officer misinterpreted the Agency's RR 300.22lnappropriate Force and Department Order 2440.1L when she found that Kemp had violated
0.0. 5011.1J. Kemp admits that these provisions are similar to 0.0. 5011 .1J, and argues that
because the Hearing Officer misinterpreted 0.0. 5011.1 J, and because there was insufficient
evidence to support that charge, she must have erred in finding violations of RR 300.22 and
Department Order 2440.1 L. To the extent that we have already determined that the Hearing
Officer did not misinterpret D.O. 5011.1 J, and because we believe record evidence supports her
conclusion, we reject this argument.
Kemp also claims that the Hearing officer misinterpreted the Agency's RR 400.6 Abuse of Prisoners. This rule states:
"Deputy Sheriffs shall not subject inmates to physical abuse or
solicit or encourage others to do so. Physical injury or physical
harm is not required to violate this rule."
In arguing that the Hearing Officer misinterpreted this Rule, Appellant urges us to adopt
the plain and ordinary meaning of words. We agree, of course, that this is appropriate. And
when we so do, we are firmly convinced that the Hearing Officer properly interpreted this Rule
when she found that Appellant's actions amounted to physical abuse against an inmate. For our
purposes in this case, we can accept Appellant's definition of •abuse" from Black's Law
Dictionary as ~physical or mental maltreatment. "4 This definition is not so different from one
found in The American Heritage College Dictionary (Third Edition) of "abuse" as "physical
maltreatment. "5
The Hearing Officer determined that Appellant put his hands on the neck of the inmate
and slapped him, for no legitimate reason. That amounts to physical maltreatment. That
decision is amply supported by record evidence. The Hearing Officer's conclusion does not
entail any misinterpretation of any rule, word, or phrase.
Kemp also claims that the Hearing Officer misinterpreted RR-300.23 . This Rule states:
*Deputy Sheriffs and employees shall not intimidate a prisoner
or any other person for personal reasons under the color of authority."
Appellant urges us to adopt the definition of "intimidate" found in Merriam-Webster, i.e., "to
make timid or fearful: frighten" or ato compel or deter by or as if by threats." We believe the
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We are not convinced that Black's Law Dictionary is in the business of offering the "plain and ordinary"
meanings of words and phrases found in ii.
5
While this Agency does not pretend to have expertise in the world of grammar, we note that the
Merriam-Webster definition of "abuse" offered by Appellant is of the verb form of the word, not the noun
form. as per its usage in the Agency's Rule.

evidence in the record supports a finding that Appellant's actions violated this Rule. First, the
record demonstrates, as found by the Hearing Officer, that Appellant's actions were intentional.
Second, the Hearing Officer found that Appellant acted out of anger (a very personal reason) to
curb behavior exhibited by the inmate which Appellant found to be annoying. The record
indicates that Appellant's conduct violated RR-300.23.
Kemp also takes issue with the Hearing Officer's conclusion that he violated RR-400.4.1
- Cruel and Unusual Treatment of Prisoners. This Rule provides:
u[d]eputy Sheriffs and employees shall not impose, attempt to impose, solicit
another to impose or otherwise permit the imposition of humiliation, indignities or
cruel and unusual punishment on any prisoner."
We agree with Appellant that in the constitutional sense, his conduct probably does not
amount to cruel and unusual punishment. But the Rule, however, prohibits more than that. The
Rule also prohibits a Deputy from imposing humiliation and indignities upon any prisoner. The
evidence supports a finding that Appellant subjected inmate Hechavarrias to indignities and
humiliation. Appellant does not argue otherwise, as his argument focuses solely on the "cruel
and unusual punishment" aspect of the Rule. The rule, however, is clearly written in the
disjunctive. Appellant need not have imposed cruel and unusual punishment on the inmate to
have violated the rule.

Kemp asks us to overturn the Hearing Officer's finding that he violated Departmental
Order 5010.1D- Removal of Dangerous or Belligerent Inmates from a Cell or Holding Area. At
the same time, however, Kemp acknowledges that he Hearing Officer failed to list 0.0.
5010.1 Din the list of violations she found sustained. Regardless of whether the Hearing
Officer's omission was intentional, there is simply no finding for us to review.

Kemp claims that the Hearing Officer failed to complete the analysis "required" by CSR
16-20 and "misconstrued" evidence when she found that discharge was an appropriate penalty.
CSR 16-20 states:
The purpose of discipline is to correct inappropriate behavior
or performance, if possible. The type and severity of discipline
depends on the gravity of the offense. The degree of discipline
shall be reasonably related to the seriousness of the offense and
take into consideration the employee's past record. The appointing
authority shall impose the type and amount of discipline he or she
believes is needed to correct the situation and achieve the desired
behavior or performance.
First. we believe that CSR 16-20 does not impose any duty on the Hearing Officer.
Instead, we believe the intent of the rule, per its plain language, is to offer guidance to
Appointing Authorities in their considerations when deciding on what disciplinary actions they
will take against an employees, to help them arrive at decisions which are consistent with the
concept of progressive discipline.
Our rules only require of our hearing officers that they:

[!]issue a decision in writing affirming, modifying, or
reversing the action, which gave rise to the appeal within
forty-five (45) calendar days after the date on which the
record is closed, or as soon as practicable thereafter.
This decision shall contain findings on each issue necessary to
resolve the appeal and shall be binding upon all parties.
C.S.R. 19-55. The Hearing Officer's decision, at pages 12 and 13, contains findings and
conclusions reading the appropriateness of the disciplinary penalty imposed. It is sufficient
under our rules.
Kemp further argues, essentially, that the punishment of dismissal is too harsh and that
in reaching that decision, both the Agency and the Hearing Officer, failed to consider certain
factors which would warrant a lesser punishment. We disagree.
First, we must observe that this is a "matrix" case. For both the violations of
Commission of a Deceptive Act and violation of the use of force policy, the Sheriff's disciplinary
matrix provides that the presumptive penalty is discharge. The matrix, by its very nature, has
built into it policy analysis and rationale supporting recommended penalty levels. We see no
evidence in the record that the Agency failed to consider mitigating factors; only that after
having considered those factors, the Appointing Authority decided that they did not weigh
sufficiently for her to depart from the matrix-recommended penalties.
As for the Hearing Officer, we have held previously that an Agency's imposed discipline
should be upheld if that discipline is within the range of alternatives available to a reasonable
and prudent administrator. Adkins v. Division of Youth Services, Dept. of Institutions, 720 P.2d
626, 628 (Colo.App., 1986); Colorado Dept. of Human Services v. Maggard, 248 P.3d 708 (Colo.
2011 ). We have also held that discipline imposed by an Appointing Authority should be affirmed
by a hearing officer unless that discipline has been imposed arbitrarily, that is, based
substantially on considerations unsupported by record evidence, or that discipline is clearly
excessive6• In the matter of the Appeal of Steven Ecanamakos and the Deparlment of Safety,
Case No.28-13A. Given that the matrix provides that the presumptive penalty for Appellant's
two primary acts of misconduct is discharge, and given that those acts of misconduct violate the
core values of the agency (e.g., care, control and custody of inmates and integrity),7 we cannot
say that the penalty of discharge is not within the range of reasonable alternatives available to a
reasonable and prudent administrator: nor can we say that such a penalty based on
considerations not supported by record evidence or clearly excessive. In sum, the Hearing
Officer did not err when she affirmed the penalty imposed by the Agency.

Finally, Appellant argues that the Hearing Officer's decision sets bad precedent. Again,
we disagree. First, we disagree with the premise of the argument, that being that the Hearing
Officer erroneously interpreted 0 .0 . 5011 .1J and other rules regulations and orders. We find
this simply did not happen. What the Hearing Officer did, which was supported by the record,
was decide that Appellant, for no good reason and out of anger, laid hands on and then slapped
an inmate, and then lied about it. She then determined that the Agency was reasonable in

See City and County of Denver v. Weeks, 1OCA 1408 (Colo.App. 2011 )(unpublished), cert denied,
2012SC53 (2012).
7
W hich is why, we believe. the presumptive penalty is discharge.
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discharging Appellant for this misconduct. If anything, we believe that reversing the Hearing
Officer could send the unacceptable message that such misconduct will be condoned, or at
least tolerated. We will not do that.

For the reasons stated above, the Hearing Officer's decision is AFFIRMED.

SO ORDERED by the Board on May 15, 2014, and documented this ifctay oDJ, 2014.

Colleen Rea
Chair (or Co-Chair)
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