CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO

Appeal No. 3l-12A
IN THE MATIER OF THE APPEAL OF

ANASS KHELIK,
Respondent,
vs.

DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT, and the City and County of
Denver, a municipal corporation, Agency
Petitioner.

ORDER ON PETITION FOR REVIEW

Denver Deputy Sheriff Anass KheJik was disciplined by the Denver Sherifrs
Department ("Agency" or " DSD") for various alleged Career Service rules violations, including
CSR I 6-60L as it pertained to Departmental Order (hereinafter "D.O.") 300.11.6. Deputy KJ1elik
appealed that discipline to a Hearing Officer.
After a hearing, the Hearing Officer found that Khelik had engaged in certain conduct
with a female deputy under his command. The Hearing Officer found there were rumors within
the department that there was a sexual relationship between the deputy and Khelik, and that some
of these rumors were caused and perpetrated by Khelik. Khelik had joked with the female
deputy, in the presence of other deputy sheriffs, that she" shouldn't act that way in your
condition," insinuating that she was pregnant and that he was the father of the child. Khelik
subsequently apologized to the deputy for "crossing the line." In addition, during the deputy's
annual PEPR meeting, Khelik told her "I'm in love with you" or " I'm fucking in love with you,"
or "I was in love with you." When the deputy commented that she could make allegations of
sexual harassment based on those comments, KheJik replied, "fucking go ahead and write it
down."
Applying these facts to CSR l 6-60L as it applies to DSD D.O. 300.11.6, the Hearing
Officer found:
Deputy Manager Kilroy testified DO 300.11.6 has a broader application than CSR
16-60 Z. She found Khelik violated this Agency order by spreading rumors about
[the female deputy], and by telling [her] he loved her. None of these claims
indicates actual harm to the Agency or to the City. The language of DO 300.11.6
and CSR I 6-60 Z. is nearly identical. DO 300.11.6 at (b), and CSR 16-60 Z.,
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reinforce the reading of both rules as requiring proof of harm to the agency or the
City. For these reasons, I decline to distinguish the application of this Agency rule
and the cited subsections from CSR 16-60 2. Since no actual harm to either the
Agency or to the City was shown by the Agency's evidence, no violation is
proven under this Agency rule.

It is from this ruling that the Agency seeks review.
Specifically, the Agency urges us to overturn the Hearing Officer's conclusion
concerning D.O. 300.11.6 on two separate grounds: first, that under our authority granted by
CSR 19-61 B, it amounts to an erroneous interpretation of an agency regulation; and second,
under our authority granted by CSR 19-61C, it sets bad policy precedent. We agree with both
these contentions and thus, we vacate the Hearing Officer's holding.

At issue in this Petition for Review is the interpretation of Denver Sheriff's Department
Order 300.11.6. This Departmental Order is entitled ..Conduct Prejudicial' and states:
Deputy Sheriffs and employees shall not engage in conduct prejudicial to the
good order and effectiveness of the department or conduct that brings disrepute on
or compromises the integrity of the City or the Department or conduct
unbecoming which:
(a) May or may not specifically be set forth in Department rules and re!,,ulations
or the Operations Manual; or
(b) Causes hann greater than would reasonably be expected to result, regardless
of whether the misconduct is specifically set forth in Department rules and
regulations or the Operations Manual.
Because the Hearing Officer's decision is premised upon his interpretation of CSR I 6602, we must necessarily look at that rule as well. CSR 16-602 prohibits:
Conduct prejudicial to the good order and effectiveness of the department or
agency, or conduct that brings disrepute on or compromises the integrity of the
City.
First, we disagree with the Hearing Officer's conclusion that CSR 16-602 and the
Departmental Order are ..nearly identical." We expect our Hearing Officers to interpret rules as
a court would interpret a statute. Consequently, the Hearing Officer should have attempted to
interpret the DO, considering the order as a whole. Hastie v. Huber, 211 P.3d 739, 741
(Colo.App.2009). 1
1
" [ w]e

interpret a statute in a way that best effectuates the purpose of the legislative scheme. When we construe a
slalute, we read and consider the statute as a whole and interpret it in a manner giving consistent, hannonious, and
sensible effect 10 all of its parts."
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It appears to us that the Hearing Officer did not do this. Rather, he took one portion of
the D.O. (subsection (b)) and because it mentioned the word "hann", decided that the entire D.O.
requires a showing of hann to either the City or the Agency. This was error for two reasons.
First, the subsections are in the disjunctive, not the conjunctive, that is, the D.0. can be violated
if conduct satisfies subsection (a) regardless of whether it meets the criteria for subsection (b).
The Hearing Officer's interpretation ignores subsection (a), which mentions nothing about hann
to the City or Agency. This is improper.
Second, we do not interpret the plain language of the entire D.O. to require proof of hann
to the City or Agency in every circumstances, and we do not believe that this is even what
subsection (b) was intended to cover. Rather, it appears to us from the plain language of
subsection (b) that it was intended to encompass conduct that might otherwise appear to be
minor, yet result in serious consequences or potential consequences.
It is also not enough to say that one part of the D.O. looks like a Career Service Rule,
therefore, they both must mean the same thing. While one portion of the D.O. does resemble the
Career Service Rule, there is additional language to the D.O. that does not resemble the rule.
The differing language gives rise to an inference that the two need not be interpreted in the same
way, for if the DO was intended to mimic the Career Service Rule, it would have used the same
language. 2
In addition, the effect of the Hearing Officer's decision is to render the entire D.O.
superfluous, an outcome that is surely discouraged by accepted rules of statutory construction. 3
Indeed, we see no reason for the DSD to have adopted the D.O. if it simply intended to parrot an
existing CSB rule. If DSD intended its D.O. to operate in the same fashion as CSR I 6-602, it
could have charged Sgt. Khelik with a violation of 16-602. It did not do this.
The plain fact is that while a portion of the D.O. looks like CSR 160-602, much of it does
not. And looking at the D.O. as a whole, we see nothing in its plain language that would indicate
that there must be hann to the City or the Agency before a violation of the D.O. can be found.
We will not read into a Departmental Order an exception, limitation, or qualifier that its plain
language does not suggest, warrant, or mandate.4 There is nothing in the D.O. which would
require any interpretation of it to include the need to show hann to the City or Agency. And
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See, e.g., Robinson,,. Colorado Swte lot1e1y Dil•.• 179 P.3d 998, 1010 (Colo. 2008); Car/son,,_ Ferris, 85 P.3d
504, 509 (Colo.2003) (the use of different terms s ignals an intent to afford those terms different meanings).
3
See, e.g., Colo. Water Consermtion Bd. 11. Upper Gunnison River Water Consen·ancy Dist .. I 09 P Jd 585, 597
(Colo.2005) (citation omilled) (quoting Carlson"· Ferri,,;, 85 P.3d 504,509 (Colo.2003) ("[W)hen examining a
statute's plain language, we give effect to every word and render none superfluous, because '[w]e do not presume
that the legislature used language idly and with no intent that meaning should be given 10 its language.")
~ People v. Sorrentlino, 37 P.3d 501 ,504 (Colo.App.2001); Ferg11so11 Emerprises "· Keybttild Solutions, 275 P.3d,
741,748 Colo.App. 2011).
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because we will not add words to the D.O. 5 requiring a showing of harm to the City or Agency,
we wi11 not impose any such requirement on the Agency when enforcing its Departmental Order.
In any event, in this instance, we find the language of the entire D.O. to be sufficiently
different from the lan&ruage of CSR 16-602 so as to negate any inference or conclusion that they
must mean they same thing, simply on looks alone. The appearances of the D.O. and CSR 16602 do not support the Hearing Officer's conclusion.
If we were to interpret the D.O. based on appearances alone, however, we would note
that the D.O. is, in fact, quite similar to Rule and Re&rulation (RR) 105 of the Denver Police
Department's Operations Manual. RR-I OS states:
Officers shall not engage in conduct prejudicial to the good order and police
discipline of the Department or conduct unbecoming an officer which:
(a) May or may not specifically be set forth in Department rules and
regulations or the Operations Manual; or
(b) Causes harm &'feater than would reasonably be expected to result,
regardless of whether the misconduct is specifically set forth in
Department rules and regulations or the Operations Manual.
A prior published decision of the Denver Civil Service Commission leads us to believe
that the Denver Police Department does not require a showing of harm to the Department or City
before a violation of ..conduct prejudicial" can be shown. In LaCabe v. Havard, 04 CSC 06A,
DPD Officer Carlette Havard, was charged with, i11ter alia, violating DPD's RR-I 05, Conduct
Prejudicial, for engaging in four discreet, but minor acts. Specifically, Havard gave another
female police officer a comforting kiss on the cheek, rubbed the buttocks of that officer on two
occasions, and referred to the person on the other end of a cell-phone conversation as
"babycakes," thinking it was the other officer when, in reality, it was one of their sergeants. The
Hearing Officer did not sustain the violation because he believed RR-I OS was purely residual in
nature, and that since Havard was also charged with sexual harassment, Conduct Prejudicial
could not be alleged by the Department.6 The Civil Service Commission, without any reference
whatsoever to any alleged harm to the City, Department or "victim" officer, found the conduct
amounted to conduct prejudicial. And while we do not mean to invade the province of the
Commission, we do not see how those four acts could have caused any harm to the City or the
Police Department.
While this decision was issued before the DPD adopted its disciplinary matrix, and used a
different version of the "conduct prejudicial" rule, we believe it supports a conclusion that DPD
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(Turbym: ,•. People, 151 P.3d 563, 567 (Colo.2007) ("We do not add words to the statute or subtract words from
it.")

" The Hearing Officer found that the conduct did NOT amount to sexual harassment and failed to consider whether
the conduct, nevertheless, amounted to Conduct Prejudicial.
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has never had a requirement that hann to the City or Department be shown to prove a violation
of RR-I 05, Conduct Prejudicial. The new DPD "conduct prejudicial" rule referenced in this
opinion contains no lant:,1Uage which would persuade us that the DPD adopted a new requirement
of showing harm to the Department or City before there could be a violation of the rule. Indeed,
we take notice of DPD's Discipline Handbook, Appendix D, pages 13-14, which contains a brief
explanation of the new RR-IOS language as it might be applied in the disciplinary matrix; and it
makes no mention of any requirement of a showing of harm to the Department or the City.
To the extent that the Denver Sheriff's Department, like the DPD, is a paramilitary
organization and operates in a fashion more similar to the DPD than to any other Agency within
the Career Service, we find it proper, from a policy standpoint, to allow the DSD to interpret its
internal "conduct prejudicial" rule in a fashion similar to that adopted by the Denver Police
Department.
But we also believe that the record generated by the Hearing Officer supports our reading
of the D.O.. Specifically, we note that the Hearing Officer credited, or at least acknowledged the
testimony of Deputy Manager of Safety Ashley Kilroy, who testified that D.O. 300.11.6 was
intended to have a broader application than CSR 16-602. But she also testified that
"professionalism" was a guiding principle and the touchstone of this DSD administration
(Transcript, Vol. I, p. 226: 15-18). She further testified that supervisors are held to a higher
standard of professionalism because they are supposed to model behavior for subordinates
(Transcript, Vol. I, p. 227:12-14). Finally, we believe it significant that Deputy Manager Kilroy
testified as to the genesis of the DO, and that it was intended to resemble standards of conduct
found in the military or law enforcement. The military or paramilitary paradigm was required
because of the high ethical standards the DSD must hold its officers to resulting from the
significant authority they possess (Transcript, Vol. I, p. 228:2-8).
We believe these factors warrant a finding that, from a public policy perspective, the
Denver Sherifrs Department, a paramilitary organization, should be able to enforce a code of
ethics and conduct on its employees that requires more of them than what might be expected of
other employees in the Career Service. We believe a reading of D.O. 300.11.6, which does not
require a showing of hann of the City or Agency, can be a necessary and effective tool for the
Agency to enforce these standards of professionalism.
The Hearing Officer erred in concluding that a showing of hann to the City or Agency
was required before a violation of CSR I 6-60L as it pertains to D.O. 300.I 1.6 could be shown.
For this reason, the Hearing Officer's determination that because the DSD failed to prove hann
to the City or the Agency, no violation of CSR l 6-60L as it pertains to 0.0. 300.11.6 was
proven, is hereby VACATED.
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SO ORDERED by the Board on July 18, 2013, and documented this 3rd day of October, 2013.

BY T HE BOARD:

Board Members Concurring:
Colleen M. Rea, Esq.
Patti Klinge
Michelle Lucero, Esq.
Derrick Fuller
Bob Nogueira
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