CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 52-11A
IN THE MATTER OF THE APPEAL OF
RUSSELL LUXA, Petitioner,

vs.
DEPARTMENT OF PUBLIC WORKS,
and the City and County of Denver, a municipal corporation, Agency.
ORDER ON PETITION FOR REVIEW

Petitioner Russell Luxa was a Manager I in the Department of Public Works. In that
pos1t1on;1ie oecame iiwolveo·in managmg tlie construction ofthe'DenverJustite·eenter:-Part"o
his managing responsibilities included regular interaction and cooperation with an outside
contractor, one Dick Gillet, the Program Manager for Jacobs Engineering. As time progressed,
however, Petitioner became dissatisfied with his role in the construction project. In addition,
City Engineer Leslie Thomas noticed a developing tension between Petitioner and Mr. Gillet.
Petitioner expressed to Ms. Thomas his dissatisfaction with both his evolving rol1 in the project,
as well as his perception of the treatment afforded him by Mr. Gillet.
At the same time that Petitioner was complaining to Thomas about Gillet, he was also
complaining to Gillet about Thomas. Petitioner's acting out regarding his complaints about Ms.
Thomas became so severe that Mr. Gillet felt the need to ask Ms. Thomas to remove Petitioner
from Jacobs Engineering' s reporting structure.
Eventually, the project was completed. To celebrate the completion of the Justice Center,
a party was held at the new courthouse complex. Petitioner complained that he only received
one ticket to the gala. He further complained in a phone call to a co-worker, Lotte Dula (whom
he knew to be out of town on a family emergency) about his frustration with being excluded
from the planning of the celebration. She noted that Petitioner was distraught during the call.
Ms. Dula followed up with a call to Mr. Gillet complaining about Petitioner's can to her.
Based on Petitioner' s odd behavior at the gala, Ms. Thomas and HR Director Bill Miles
spoke with Petitioner's direct supervisor, Mitch Kumar, calling into question Petitioner's ability
to continue as a manager. Miles informed Kumar that he had received complaints that
Petitioner's directions to a subordinate had been erratic, that Petitioner would violate peoples'
personal space, speak loudly and gesture extravagantly at meetings, speak negatively about the
department, and appear emotionally unstable.
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Petitioner was eventually placed on investigatory leave and required to undergo a fitness
for duty evaluation. It was detennined that Petitioner was not a danger to himself or others and
was capable of returning to work; which he did, approximately two and one half months after
being placed on leave.
Kumar and Miles met with Petitioner just prior to his return to work to advise of him of
changes that had occurred in the Department while he was out on leave, and to also tender to him
a letter of instruction that detailed management's behavioral expectations of him upon his return
to work. In that letter, Petitioner was directed to attend training, prepare a transition plan,
maintain constructive interaction with others, promote a positive impression of the department
and exhibit a professional and helpful communication style, i.e., exercise restraint from
emotional outbursts and avoid character attacks and bringing up issues from the past.
Upon his return to work, however, old problems persisted, and new ones arose.
Petitioner continued complaining about Ms. Thomas. Petitioner received a written reprimand for
pushing another employee, ostensibly to demonstrate how he believed he was being pushed
around by management. Petitioner was also investigated for other inappropriate conduct in the
workplace. The results of the investigation concluded that Petitioner had, indeed acted in an
inappropriate and aggressive.manner towards the same individual he had previously been
disciplined for pushing.
After this latest investigation, Petitioner was served with pre-disciplinary papers alleging
inappropriate conduct and once again was placed on investigatory leave. The pre-disciplinary
letter was subsequently amended to add three additional allegations of misconduct, including
allegations of an angry confrontation and inappropriate language.
At the pre-disciplinary meeting, Petitioner acknowledged that he could have handled
things differently and more professionally, but then proceeded to allege that he was the real
victim, claiming that he had been bullied and hanned by management. Finding this
unpersuasive, the Agency dismissed Petitioner from his position.
Petitioner appealed his dismissal to a hearing officer. A hearing was held on the charges
brought against Petitioner, as well as on his claims of retaliation and violation of the City's
Whistleblower ordinance. The Hearing Officer determined that Petitioner's conduct violated
four separate Career Service Rules. She further determined that his retaliation and
Whistleblower claims were without merit. Finally, the Hearing Officer detennined that
discharge was, in fact, an appropriate penalty for Petitioner' s misconduct. Petitioner now
petitions us for review of those decisions. For the following reasons, we affirm the Hearing
Officer's decision.

Petitioner has listed three grounds for overturning the Hearing Officer; erroneous rules
interpretation, policy setting precedent, and insufficiency of evidence. In alleging erroneous
rules interpretation, Petitioner, in his Petition, specifically listed only Rules 15-106, 16-20 and
I 6-60(Y); while claiming that his appeal would include but not be limited to these rules. We
note that CSR 19-62 (D) requires that Petition for review include:
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A brief statement of the grounds for the petition for review from
subsection 19-6 l, including the factual or legal basis which the party
asserts exist to support each ground of the petition. If the party is
asserting "new evidence," the party shall include an affidavit stating the
nature of the new evidence and the reason(s) for its unavailability at
hearing. ...
We do not believe that a factual or legal basis to support each ground for the petition has been
stated when an allegedly misinterpreted rule is not even mentioned, and suggestion of why that
missing rule has been misinterpreted has not even been offered. We place petitioners on notice
that failure to include in a Petition for Review all specific rules which allegedly have been
misinterpreted, and a basis for that claim regarding each rule, can result in our dismissal of those
claims based on a waiver of those specific matters Because we have no record of this clearly
having been determined in a prior decision, we will consider all the claims raised subsequently in
Petitioner's brief.
Petitioner first argues that the Hearing Officer misinterpreted CSR 15-106. The rule
states:
Retaliation against employees for reporting unlawful harassment or discrimination
or assisting the City in the investigation of any complaint is against the law and
wilt not be permitted. Retaliation can include, but is not limited to, such acts as
refusing to recommend an employee for a benefit for which he or she qualifies,
spreading rumors about the employee, encouraging hostility from co-workers and
escalating the harassment. Any employee engaging in retaliation may be subject
to corrective action up to and including dismissal.
Petitioner, at hearing, alleged that he suffered retaliation based on three grounds: participating in
an investigation regarding workplace bullying, as well as making his own complaints about
bullying; participating in an interview given to Westword (portions of which were published), in
which he complained about management; and sending a letter to the mayor in which he
threatened to sue the City. The Hearing Officer dismissed these retaliation claims, finding that
none of them involved claims of harassment and/or discrimination. Specifically, the Hearing
Officer noted that while the word "complaint" is not defined in the rule, its placement within the
Rules section entitled "Harassment and/or Discrimination" (CSR Section 15-100) leads to the
conclusion that this Rule prohibits retaliation for assisting or participating in investigations of
claims or complaints of harassment and discrimination. Petitioner, in his brief, asserts that the
Hearing Officer misinterpreted the plain lan!:o'l.lage of CSR 15-106, especially the portion which
refers to "the investigation of any complaint." He claims that any complaint must mean just that
- any complaint.
We agree with the Hearing Officer's interpretation of the rule. For CSR 15-106 to be
applicable, the investigation in question must be one concerning unlawful discrimination or
harassment. This conclusion is bolstered by the fact that other provisions of our rules prohibit
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retaliation for other matters. For example, CSR 15-20 is entitled .. Ethics" and CSR 15-21
prohibits retaliation based on participating in any investigation of the Denver Board of Ethics.
But if Petitioner's interpretation of CSR 15-106 were correct, CSR 15-0106 would already
prohibit retaliation for participating in an Ethics Board investigation, rendering the language of
CSR 15-21 unnecessary surplusage, an outcome disfavored in statutory interpretation. (See,
State v. Graves, 269 S.C. 356, 23 7 S.E.2d 584, 588 ( 1977) ..... a statute should be so construed
that no word, clause, sentence, provision or part shall be rendered surplusage or superfluous.")
In holding that CSR 15-106 is only applicable to complaints and investigations of
unlawful harassment and/or discrimination, we are not condoning retaliation based on
participation in other types of investigation. Rather, we are simply holding that CSR I 5-106
specifically, does not provide protection from such retaliation.
And even though CSR 15-106 does not encompass the investigations or complaints
alleged to fonn the basis of his retaliation claims, Petitioner was not left without recourse to
redress any retaliation that he actually might have suffered. We cannot lose sight of the fact that
this matter arose out of the Agency bringing disciplinary charges against Petitioner and the
holding of a seven-day hearing on those charges, where the Agency bore the burden of proving
both misconduct and appropriateness of the penalty imposed. Petitioner was afforded ample
opportunity to prove that the misconduct did not occur as stated, or was justified under the
circumstances; and, that the charges and punishment were motivated by improper factors; even if
those improper factors did not involve harassment or discrimination. In other words, Petitioner
was given an opportunity to prove that his discharge was motivated by his giving an interview to
Westword, by complaining about management, or by his attorney having mailed a Notice of
Intent to Sue. If Petitioner had successfully proven any of these matters, we find it impossible
that the Hearing Officer could have determined that the alleged Rules violations had occurred
and that they warranted discharge, because if the true motivation for discharging Petitioner was
as alleged by Petitioner, the discharge surely would have been arbitrary and capricious.
In any event, we are also are of the belief that we have the authority to uphold the
Hearing Officer's decision based on any grounds supported by the record. Barnett v. Elite Props.
ofAmerica, Inc., 252 P.3d 14, 23 (Colo.App.20 IO); Zweygardt ,,. Bd. ofC,rty. Comm 'rs, 190
P.3d 848,851 (Colo.App.2008); Sanchez v. Vi/sack. 695 F.3d 1174, I 180 (10th Cir.2012). We
have reviewed this record and find no evidence that these disciplinary charges or the resulting
dismissal of Petitioner was motivated by any desire to retaliate against him for giving the
Westword interview, the complaints he made about management in that interview, participating
in a bullying investigation, making his own allegations of bullying, or his having sent a Notice of
Intent to Sue to the Mayor. There is insufficient evidence in the record to support any retaliation
claim, regardless of the rule under which it might have been asserted.
Petitioner next argues that the Hearing Officer misinterpreted CSR 16-60Y. But we
perceive Petitioner's complaint as actually being that the Hearing Officer made a ruling
regarding this rules violation. Hearing Officers, in the past, have declined to rule on this rule
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violation where the conduct constituting the rule violation was also charged under a more
specific rule. But nothing in those decisions or in our rules compels that action. We hold that a
hearing officer is not required to dismiss a charge of a violation of CSR l 6-60Y where the
conduct supporting that charge also supports other rules violations. 1
Petitioner next argues that the Hearing Officer misinterpreted CSR 16-20 (Purpose of
Discipline). Specifically, Petitioner claims that discharge was not warranted and that a lesser
"corrective" action should have been taken against Petitioner, basically because he was frustrated
by the actions of Leslie Thomas and Ms. Thomas who, according to Petitioner, is the cause of alt
of his problems, was not disciplined.
First, we reject the idea that the record demonstrates that Petitioner's misconduct was
either caused by or should have been excused by the conduct of Ms. Thomas. Available medical
evidence suggested that Petitioner was psychologically or emotionally fit to work, regardless of
or despite the stress that he might have felt from his dealings with Ms. Thomas. As such, he was
responsible for his actions, that is, he was responsible for his misconduct. In any event, the
Hearing Officer took cognizance of Petitioner's claim that he had been seeking professional help
to deal with his behavior, but noted his admission that he may have made that promise before;
evidently, based on this record, tQ. no avail.
Second, we find it of critical importance that the Hearing Officer determined that the
Agency was not unreasonable in finding that Petitioner's misconduct would in all likelihood
continue if a lesser punishment was imposed, based on the fact that Petitioner was blaming
others for his misconduct. Indeed, this theme of blaming others for Petitioner' s own misconduct
is the leitmotif of Petitioner's brief to this body. We believe the Hearing Officer was more than
reasonable in concluding that absent the punishment of discharge, Petitioner' s misconduct would
likely never be eliminated from the workplace.
Finally, we do not believe the other decisions cited by Petitioner in his brief support the
imposition of a lesser punishment. As noted by Petitioner, we do not administer a comparative
discipline system. Rather, we uphold imposed discipline where it is reasonable, not clearly
excessive, and supported by the evidence. Because we find the penalty of discharge to be
reasonable, not clearly excessive, and supported by the record of this case, we find Petitioner's
citation to "comparables" irrelevant. Regardless, we note the decisions cited by Petitioner all
involve single acts of misconduct. This contrasts sharply with our situation where Petitioner
engaged in numerous acts of misconduct over a period of time, despite having been given prior
warning as to the inappropriateness of his behavior. The Hearing officer did not misinterpret
CSR 16-20.

Petitioner next claims that we should reverse the Hearing Officer because it would set
bad precedent permitting the discharge of a long-term employee where there was inadequate
investigation the allegations of misconduct brought against and where the Petitioner's responses
1

We categorically reject Petitioner's intemperate allegation that our hearing officer acted as a " partisan rubber
stamp" for the agency. We see no evidence of this in the record and find such language unprofessional and hardly
persuasive.
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to the charges brought against him were ignored by the employer. We reject the premises
underlying Petitioner's argument.
First, we do not find evidence that the investigations of Petitioner's claims were
inadequate. The only inadequacy claimed by Petitioner is that he, himself, was not interviewed
by HR in connection with the investigations into his misconduct. We refuse to hold that HR
must speak with an alleged perpetrator of misconduct before the investigation of that misconduct
can be considered complete or thorough. We also point out that the purpose of an investigation
into misconduct such as presented in this case is to help the Agency determine whether there
might be sufficient evidence in support of those charges which might justify the bringing of
formal disciplinary action. The Agency is free to accept or reject any findings or conclusions the
investigator may reach. If an agency is not satisfied with an investigation because the subject of
the investigation has not been interviewed, it is free to request further investigation. If an agency
believes it has sufficient information to act on, despite the subject of the investigation not having
been interviewed, the Agency is free to proceed in whatever manner it so chooses. We find no
improper precedent being set by an Agency acting on the basis of an investigation where the
subject of that investigation has not been interviewed.
S~ond, we reject P~titio.ner's clp.im that his respo_nses to the allegations brought against
him have been ignored. We note that Petitioner was given every opportunity to present a
vigorous defense, as well as any information and documentation in opposition to the charges
brought against him at his pre-disciplinary conference. And while it is certainly true that
whatever presentation he made to the Agency at that conference did not persuade management to
drop the charges, it does not mean his response was not considered. The fact remains that
Petitioner was given the opportunity to present "his side of the story" to the Agency, along with
any facts, documents and arguments, before the Agency made its decision to bring charges
against the Petitioner. The fact that his information was presented at the pre-disciplinary
conference rather than during the investigation conducted prior to the pre-disciplinary conference
is of no legal import. The record demonstrates that Petitioner had a full opportunity to present
facts and ar1:,'llments against the proposed discipline before the Agency determined that it would
proceed with formal discipline. This comports with both due process and fundamental fairness.
Similarly, and more importantly, Petitioner, at hearing before the Hearing Officer, was
given every opportunity to present testimony, documents and arguments, not only in defense to
the charges brought against him, but also in support of the charges he was bringing against the
Agency, all in an attempt overturn the discipline, disprove the factual allegations made against
him, prove what he considered to be the Agency's improper motivations for taking actions
against him, and otherwise justify his conduct. We have no trouble finding that the Hearing
Officer most certainly gave serious consideration to all matters raised and evidenced presented
by the Petitioner.
We find that even if the investigation into Petitioner's misconduct was not as complete as
Petitioner might have liked it to be, it had no impact on the Hearing Officer's decision to uphold
the Agency decision to terminate his employment and in no way prejudiced his ability to offer a
complete and vigorous defense to the charges brought against him.
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Finally, Petitioner argues that the Hearing Officer made certain factua1 findings that were
not supported by substantial evidence. We disagree. But even if this was true, we do not believe
any of the contested facts were of such significance to have affected the outcome of the Hearing
Officer's decision and, consequent1y, wou1d not have affected have our decision to affirm
Petitioner's discharge.
Petitioner first claims that it was error for the Hearing Officer to accept the word of
Leslie Thomas over that of Petitioner, especiaUy, where, as Petitioner claims, another witness
offered testimony which could be considered corroborative of his own2• But as Petitioner noted
in his brief, it is the Hearing Officer's job to weigh evidence and determine credibility. In this
instance, the Hearing Officer accepted the testimony of Ms. Thomas over Petitioner's version of
events. Since we will not re•weigh evidence or credibility determinations, we wil1 not overturn
the Hearing Officer's factual finding that Petitioner failed to present a work1oad analysis in
support of his requests for additional staffing.
Petitioner next argues that the Hearing Officer erred in finding that "After the
investigative report was submitted, CSA received two additiona1 comp]aints against Petitioner."
(Decision at p. 6 Section C) Whj]e PetHioner in his brief c1aims., "[t]his statement is disingenuous
and mis1eading," he does not claim it is false, c1ear1y erroneous, or not supported by substantial
evidence in the record. We wi11 not, therefore, vacate this finding. 3
Petitioner further claims that the Hearing Officer erred in finding a violation of CSR 16601 based on the testimony of Suzi Latona. Petitioner does not argue that the Hearing Officer

improperly considered such testimony or that any factual finding based on that testimony is
clear]y (:rroneous. Petitioner does argue, however, that the Hearing Officer erred in finding a
violation because The Hearing Officer considered evidence that the Agency decision-maker did
not. We find no error here. First, we note that this was a hearing de novo. The question before
the Hearing Officer was whether the evidence presented at hearing supported the charges. The
Hearing Officer made a detennination based on the evidence. Second, Petitioner does not
dispute the Hearing Officer's finding that Petitioner, at hearing, admitted that he had the
conversation with Ms. Latona, as described by her. So even if the Hearing Officer improper1y
considered Ms. Latona's statement, she was certainly weU within her rights to consider
Petitioner's admission as to the misconduct; and that admission, by itself, was sufficient to prove
the CSR l 6•60J charge.

2

This particular allegation concerns Petitioner's claim that he suffered retaliation when he was not offered
manpower assistance where other similarly situated individuals had been offered additional help. Ms. Thomas
testified that Petitioner was not granted additional assistance because he failed to properly document to her the
need for such additional manpower. The allegedly corroborative evidence was the testimony Gretchen Hollrah
who testified that Petitioner had shown her a spread-sheet summary of man hours. Even assuming this to be true,
it does not prove that it was ever presented to Ms. Thomas, nor does it prove that whatever Ms, Hollrah was
shown, was the same information that Petitioner was required to produce to Ms. Thomas.
3
Petitioner argues that additional facts surrounding the adding of charges to the second letter prove retaliation for
the statements made in the Westword interview. But as we have held, supra, we find no evidence in the record
that this discipline was in any way motivated by retaliatory animus.
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Petitioner also takes issue with some rather minor finings made by the Hearing Officer.
He objects to the Hearing Officer's finding that Petitioner ..presented no evidence that his
reputation was hanned by the leave." (Dec. at p 18), claiming that Mr. Sheehan reported that
Mr. luxa ·s ..reputation is in the gutter" (Agency Exh. 13-23). While Mr. Sheehan did make this
comment in his statement given to HR investigators, nowhere in that statement does it link
Petitioner's guttered reputation to Petitioner having been placed on leave. Consequently, it
appears to us to be true, as the Hearing Officer found, that Petitioner failed to present evidence
that his reputation was hanned by the leave. A review of Mr. Sheehan's complete statement leads
to the conclusion that Petitioner's reputation was in the gutter based on his own unusual and
inappropriate words and actions.
Petitioner next faults the Hearing Officer for not crediting the testimony of Guy Pizzulo,
who claimed that Roxanne Stuber told him that it was her job to get Petitioner fired. The
decision not to credit Pizzulo's testimony is one we will not review. We do not make credibility
detenninations. We do not re-weight evidence. The Hearing Officer acted well within her
authority in deciding not to credit the testimony of Mr. Pizzulo. There is no error here on the part
of the Hearing Officer.
Petitioner ne_xt Jllakes a policy argument. He faults the Hearing Officer for finding that
the working relationship between Petitioner and Robert Alson had been damaged by the
misconduct of Petitioner; using as proof for this claim the fact that Alson- filed a complaint
against Petitioner. While we would agree in principle that the mere good faith filing of a
complaint should typically not be sufficient to damage the working relationship resulting in a
CSR 16-601 violation, the mere filing of a complaint was not the basis for the Hearing Officer's
finding. Though a complaint was filed by Alson, the Hearing Officer pointed to: Petitioner's
loud and angry exchange with Alson, Petitioner's attack on Alson's competence; and Petitioner's
extended public display of his dissatisfaction with Alson as grounds for finding that Petitioner
had damaged the working relationship. Again, we find no error by the Hearing Officer.
Finally, Petitioner asserts that The Hearing Officer erred in her comment that Petitioner
..did not file a timely grievance or appeal of his PEPR rating as either retaliation or a violation of
the whistleblower ordinance." Petitioner claims this is error because CSR Rules 18-40 (E) and 19
(A)(2)(c) expressly provide that only grievances of PEPR ratings with overall ratings of
"Failing" may be appealed and Petitioner received an overall rating of ..successful." It would
appear, however, that Petitioner did not review all of our rules on appeals and further did not
appreciate the meaning of the language used by the Hearing Officer. The Hearing Officer
specifically referenced the City's Whistleblower ordinance as well as ..retaliation." CSR 1910(A)( 1)(t) makes any alleged violation of the City's Whistleblower Ordinance directly
appealable to a hearing officer. In addition, CSR 19-1 0(A)(2)(a) makes any act of unlawful
discrimination or retaliation appealable after the filing and processing of a complaint. The
Hearing officer did not misspeak.
For all of the above reasons, the Hearing Officer's decision is AFFIRMED in its entirety.
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SO ORDERED by the Board on May 16, 20l3, and documented this 3rd day of October, 2013.

BY THE BOARD:

~
Board M~mbers Congurring:
Colleen M. Rea, Esq.
Patti Klinge
Derrick Fuller
Bob Nogueira
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