CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 09-11A

FINDINGS AND ORDER

IN THE MATTER OF THE APPEAL OF:

RYAN MURPHY,
Appellant,
VS.

DEPARTMENT OF SAFETY, DENVER SHERIFF'S DEPARTMENT,
And the City and County of Denver, a municipal corporation,
Agency.
Ryan Murphy (Appellant) seeks review of a Hearing Officer's decision affirming
his disqualification from employment. For the following reasons, the Hearing Officer's
decision is AFFIRMED.

FACTS
The following facts are taken from the Hearing Officer's decision, which we find
to be well-supported by record evidence.
Appellant was employed as a Deputy Sheriff with the Denver Sheriff's
Department (Agency). In late December 2009 Appellant requested and was granted six
months of intermittent leave under the federal Family and Medical Leave Act (FMLA) for
his own serious health condition, which entailed anxiety, panic attacks, and depression.
In December 2010 the Agency noticed Appellant was using leave at a greater
rate than was anticipated by the medical certification documents he had submitted. As a
result, the Agency notified Appellant he needed to provide documentation to re-certify
his need for additional FMLA leave. While Appellant failed to submit the requested
documentation in a timely fashion, additional FMLA leave was approved through July 9,
2011 , or until such time as Appellant had exhausted his twelve weeks1 of leave
entitlement, whichever occurred first.
As of October 9, 2010, Appellant exhausted his leave entitlement, though this
was not discovered by the Agency until December 2010. Though Appellant had
exhausted his leave, as well as additional leave granted to him (to which he was not
entitled) he was still missing work due to his health condition. Consequently, on
December 20, 2010, the Agency formally informed Appellant that it would be initiating
the Interactive Process to determine whether: he was disabled under the ADA; he
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could perform the essential functions of his position; and what reasonable
accommodations, if any, might be available to allow him to perform the essential
functions of his position. As part of this process, Appellant was required to submit
medical documentation concerning his condition.
An Interactive Process meeting was originally scheduled for January 11, 2011 .
On this day, however, the Agency was informed by Appellant's health care provider that
Appellant would be unable to attend the meeting and unable to work at least until
January 18, 2011. The Interactive Process meeting was therefore rescheduled for
January 20, 2011 .
Prior to the rescheduled Interactive Process meeting, the City's ADA coordinator,
Rita Murphy, received a statement from Appellant's heath care provider indicating she
could not determine Appellant's fitness for duty, she could not suggest any reasonable
accommodation that would allow him to work as a deputy, but she could state he should
continue in his course of treatment. In an attempt to clarify the status of Appellant's
condition, Murphy contacted Appellant's physician who informed her that Appellant still
suffered from his prior psychological problems, that she could not advise as to when
Appellant might be able to return to work, and that Appellant had told her he was
currently unable to perform his job or to work in any capacity as a result of his condition.
At the Interactive Process meeting, Appellant claimed he was fine and could
return to work. He provided no medical documentation to support his claims (which
directly contradicted the information that had been received from his physician).
As of February 1, 201 i, ADA Coordinator Murphy still had not received any
medical information indicating Appellant could return to work as a sheriff, or in any other
capacity. She then informed Appellant she would be concluding the interactive process
and returning consideration of his matter back to the Agency for a determination of his
employment future.
The Agency held a pre-disqualification meeting on February 9, 2011. At the
meeting, Appellant insisted he was fine but also advised the Agency that his doctors
would not release him to return to work, allegedly because they did not understand the
nature of his employment. Appellant provided no additional medical information and
failed to request additional leave. The Agency then decided to disqualify Appellant from
employment.
Appellant appealed this decision to a Hearing Officer. The Hearing Officer, in a
decision dated December 22, 201 1, affirmed the Agency action. Appellant now seeks
review of that decision.

ISSUES
In his Petition for review, the Appellant cites the following grounds for reversal of
the Hearing Officer's decision:
1) Erroneous interpretation and mischaracterization of the law and issues on
appeal;
2) Erroneous interpretation of the Career Service Rules; and
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3) The decision is not supported by the evidence.
(Petition for review, p. 1). We address each ground seriatim.
1.

Erroneous Interpretation of the law and issues on appeal

Career Service Rule 19-61 enumerates the only grounds on which Petitions for
Review may be based. Appellant's first ground for review is not one of them .
Consequently, even if this argument had been developed in Appellant's opening brief
(which it was not), it would not provide justification for overturning the Hearing Officer's
findings and conclusions.
2.

Erroneous Interpretation of Career Service Rules

CSR 19-61 (B) allows us to review Hearing Officer decisions involving erroneous
interpretations of our Career Service Rules. Our efforts here would have been mightily
assisted had Appellant actually referenced a Rule he believed had been misinterpreted
by the Hearing Officer. But neither his Petition for Review nor his opening brief makes
any mention of any Career Service Rule that the Hearing Officer misinterpreted in her
decision. By failing to address this ground for appeal in his brief, Appellant has,
essentially, waived this argument. Dillon v. Twin Peaks Charter Academy, 406
th
Fed.Appx. 253, 255, n. 7 (10 Cir. 2010) ("we will not search through the record for
clarification on questions that counsel did not deign to brief fully"); People v.
Diefenderfer, 784 P .2d 741, 752 (Colo.1989) ("It is the duty of counsel for appealing
parties to inform a reviewing court both as to the specific errors relied upon and as to the
grounds, supporting facts and authorities therefor.").
In any event, the only Rules that would seem to be implicated in this decision
concern the administration of the FMLA and the ADA. 2 Our review of the record reveals
the Hearing Officer interpreted the legal requirements, and applied those requirements
to the facts of this case, correctly. Consequently, we find no erroneous Rules
interpretation.
3.

The decision is not supported by the evidence

As CSR 19-61 (0) plainly states, we may only reverse a Hearing Officer's
decision based on insufficiency of evidence if those factual findings are "clearly
erroneous". A factual finding is clearly erroneous when it is unsupported by substantial
evidence in the record considered as a whole. In re Estate of Perry, 33 P.3d 1235, 1237
(Colo.App.2001 ); that is, where the factual finding has no support in the record, Phoenix
Capital, Inc. v. Dowell, 176 P.3d 835, 841 (Colo. App. 2007). Appellant, in his brief, has
failed to specify any findings of fact made by the Hearing Officer which , he asserts, are
clearly erroneous or not supported by substantial evidence in the record. We will not
undertake that task on behalf of the Appellant, as "we will not search through the record
for clarification on questions that counsel did not deign to brief fully." Dillon v. Twin
Peaks Charter Academy, 406 Fed.Appx. 253, 255, n.7, citing, Gross v. Burggraf Constr.
Co., 53 F.3d 1531 , 1546 (10th Cir. 1995) ("Judges are not like pigs, hunting for truffles
buried in briefs ...."). In any event, we have reviewed the record and the Hearing
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Officer's factual findings and find that they are amply supported by record evidence.

4.

Other Matters

In his opening brief, Appellant raised several issues not originally pied in his
Petition for Review. For that reason alone, per CSR 19-62(0)3 and CSR 19-654 , we
could disregard the entirety of Petitioner's brief. Nevertheless, we have considered the
arguments raised therein and reject them.

A. Burden of Proof
Petitioner argued (but only in the heading of the argument section of his brief),
that the Hearing Officer misallocated the burden of proof. A review of the record
indicates that at the outset of the hearing, the Hearing Officer did state she would assign
the burden of proof to the Appellant. Further, the Hearing Officer required Appellant to
proceed first with his evidence, as would normally be required of a party bearing the
burden of proof. This error, however, does not offer grounds for reversal of the decision.
First, Appellant, by failing to object to this circumstance, has waived his right to
appeal this decision. People v. Watson, 668 P.2d 965, 967 (Colo.App.1983) ("[H]aving
failed to object in the trial court on the grounds now asserted, [defendant] is deemed to
have waived the objection and cannot raise it on appeal.").
Second, the error was clearly harmless. The Hearing Officer's decision indicates
the reasoning of her decision was accomplished using the correct burden of proof, that
is, in reaching her findings of fact and conclusions of law, she had allocated the burden
of proof where it rightly belonged - on the Agency. In addition, it is clear the
misallocation of the burden of going forward with the evidence did not prejudice
Appellant in any way. If anything, it worked to his advantage, giving him a second
opportunity, by way of the availability of a rebuttal case, to present additional evidence
and rebut the case put on by the Agency.
B. The Cullen decision
Petitioner argues that our decision in the Matter of Thomas Cullen, No. 165-04a
mandates reversal of the Hearing Officer's decision. We disagree.
In Cullen, we upheld a portion of the Hearing Officer's decision, finding there was
evidence in the record supporting his conclusion that the Agency had failed to connect
evidence of the appellant's disability with the reasons offered by the Agency to justify his
disqualification. Specifically, the medical evidence obtained by the Agency focused on
an evaluation of Cullen's psychological fitness for duty. The Agency's justification for the
disqualification, however, was based on his alcoholism and absenteeism, issues for
which the Agency provided no supporting evidence.
We perceive no similar problem in the Agency's case before the Hearing Officer.
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In this case, the evidence demonstrates the Agency was, at all times, concerned about
Appellant's attendance, and offered sufficient evidence for the Hearing Officer to
conclude that regular attendance was an essential function of Appellant's position. In
addition, the Agency offered evidence indicating that Appellant could not attend work.
The Agency proceeded to disqualify Appellant based on the fact that Appellant was
unable to work and unable to work in any capacity, and, as a result, could not fulfill the
essential function of attendance at work. Our decision in Cullen, therefore, does not
mandate a different result in this case.
CONCLUSION

For the reasons stated above, the Hearing Officer's decision is AFFIRMED in its
entirety.
SO ORDERED by the Board on ~ / 1
, 2012, and
documented this
day of_~(-~,........_........,........,.
_ _ _ _ __ _ , 2012.
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