HEARING OFFICER, CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 19-15

ORDER ON APPELLANT'S MOTION FOR DISCOVERY

IN THE MATTER OF THE APPEAL OF:

DAVID MACDONALD, Appellant.
vs,

DENVER DEPARTMENT OF SAFETY - DENVER 911 COMMUNICATIONS BUREAU,
and the City and County of Denver. a municlpal corporation, Agency.

Appellant has moved for 27 requests for production (RFPs) in the above appeal. The
Agency's response objects to the number of discovery requests, citing CSR l 9-45(A) which llmits
discovery to no more than fifteen requests absent good cause. The Agency also objects to RFPs E.
F. H on relevance grounds and did not respond to RFPs N - AA.
Nature of appeal and discovery requests
This Is an appeal challenging Appellant's dismissal from his position of 911 Operations
Supervisor for asserted Inappropriate behavior toward his subordinates In February, 2015 while
under a ''zero tolerance" performance improvement plan (PIP). Appellant also asserts that the
termination constituted retaliation for his complalnts that the interim director lied to employees.
refused to enforce agency rules, and forced employees to waive their workers' compensation
rights. Appellant also alleges that managers attempted to interfere with his meeting with Human
Resources during which he reported their abuse of authority, asserting a claim under the
whlstleblower ordinance.
The Agency has agreed to provide responses to RFPs A B. C. D. G, I. J, K. L and M; it objects
to E. F, and H; and did not respond to RFPs N-AA. The following requests are still at Issue:
E) The second quarter 2014 PIPs of Suzanne Gentry, Patricia Bernardini and Marty Packham.
and any discipline imposed by Lesnansky for failure to meet the PIP requirements. The Agency
objects because these employees are Appellant's direct reports, and therefore the PIP terms and
discipline he imposed Is not relevant to Appellant's claims that his own supervisors disciplined him
unfairly and to retaliate for his protected activity.
It is not apparent from Appellant's submittals why PIPs issued to his employees may tend to
prove any fact relevant in this appeal. Such Indirect evidence would then invite expansion to
include those employees' performance histories in order to determine whether Appellant's
treatment was inconsistent with their treatment. Without specific allegations from Appellant
supporting the request. it appears to seek production of information that would not be admissible
as evidence on grounds of confusion or prejudice. C.R.E. 403.
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F) The 2014 PEPR scores for Lesnansky, Franssen, and all Denver 911 supervisors. which would
in Appellant's view prove Lesnansky's inappropriate behavior and favoritism. The Agency objects
on the grounds of relevance. vagueness and overbreadth.
Appellant was terminated based on his alleged failure to satisfy a PIP. His PEPR scores are
not directly at issue. and he does not raise his managers' job performance as even the indirect
cause of his PIP results. The pleadings do not present any tie between the action taken against
Appellant and his managers' PEPR performance. Likewise. the PEPR scores of his peers ore not
direct evidence of favoritism. and therefore would unnecessarily expand this appeal to Include the
performance histories of the other 911 supervisors. The resulting confusion would substantially
outweigh the probative value of the evidence. and for that reason the records sought would likely
be inadmissible at hearing.
H) The email from Lesnansky to the Manager of Safety's Office acknowledging her failure to
complete the PEPR process In a timely manner while acting as Interim Director. Appellant argues
that this will establish Lesnansky's anger toward him. Agency has objected to this request on the
ground that it is not relevant.
Regardless of the timing of the two events, Lesnansky's failure to complete PEPRs bears no
legal or logical relation to Appellant's protected activity.
N - S) These requests seek emails related to Appellant's allegation that Franssen
manipulated test scores. one of Appellant's reports of abuse of authority. The Agency did not
directly respond to requests N - AA but moves that they be denied under CSR § 19-45 A
Emails related to manipulated test scores may relate to Appellant's retaliation or
whistleblower claims, and therefore are discoverable.
T) The February 13. 2015 End of Watch for Detail 1 is requested to show that Lesnansky
allowed employees to violate the forced overtime policy, another issue in Appellant's retaliation
and whistleblower claims. Therefore. the report Is discoverable.

U - V) The PEPR responses submitted by two 911 supervisors, for the purpose of showing that
Lesnansky and Franssen manipulated and lied. The documents sought ore of tenuous relation to
the issues herein, and would unduly lengthen the hearing for no predictable benefit to Appellant.
W - X) Both of these documents (CSR Rule 16 and CRS § 8-41-202) ore available on the
internet and ore admissible under the doctrine of administrative notice. They are therefore not
separately available in discovery.
Y) The 911 Handbook is of obvious relevance. and should be produced. Appellant as a
former employee may not have separate access to the documents through the employee
Intranet.

l) Appellant's emailed reports of payroll fraud relate to his whistleblower claim. and are
therefore discoverable.
AA) Any orders directing Franssen to refer to the Director finalists as visitors. in aid of proving
that Franssen is inclined to lie. As there is no apparent connection between these two propositions.
the request must be denied.
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Based on the foregoing findings and conclusions, it is ordered as follows:

1. On or before May 29, 2015, the Agency is ordered to produce Appellant's RFPs N - T and
Y-Z.

2. All other requests are denied for the above stated reasons.

DONE May 21, 2015.
Valerie McNaugh o
Career Service H · g Officer
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