CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 57-11A
ORDER

IN THE MATTER OF THE APPEAL OF:

Appellant,

vs.
DEPARTMENT OF SAFETY, Police Crime Lab,
And the City and County of Denver, a municipal corporation,
Agency.

Appellant P e t i t i o n e r - was employed as a Forensic Scientist II as a
civilian employee with the Denver Police Department (DPD). She specialized in forensic
biology and DNA analysis in DPD's crime lab. Part of her job duties involved giving
testimony in court regarding physical evidence gathered in criminal matters. Such
testimony is often critical in identifying or excluding an individual as a perpetrator.
Because of this need to offer testimony in court, and also because in her job she has
unfettered access to stored evidence, employees such as Petitioner are held to and
must exhibit the highest standards of honesty and integrity.
On April 12, 2011 , Petitioner was shopping with her young son in the Target
store in Glendale, Colorado. With over six hundred dollars worth of merchandise in her
shopping cart, Petitioner exited the store, bypassing the cash registers, and not paying
for any of the merchandise. She was apprehended by store security before she reached
her car.
Shortly thereafter, Petitioner was placed on investigatory leave. On October 3,
2011, Petitioner was discharged from her employment based on Career Service Rules
violations stemming from this incident. Petitioner filed an appeal of her discharge. The
appeal was heard by Hearing Officer Bruce Plotkin, who, believing that Petitioner had,
indeed, shoplifted the merchandise, issued an order affirming the Agency's decision to
dischargePetitioner filed a timely Petition for Review. After considering the record and
arguments advanced by the parties, we hereby affirm the Hearing Officer's decision.
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We first note that we could have dismissed the appeal for lack of jurisdiction.
Our Rule 19-61 provides for only five grounds upon which we may review a hearing
officer's decision.
Petition for Review specifically invokes none of those
1
grounds. Given that Ms.
, however, is proceeding in this appeal prose, we shall
interpret her Petition for Review liberally. Hall v. Bellmon, 935 F.2d 1 1 ~ t h
Cir. 1991). Giving the Petition a liberal construction, we conclude t h a t - h a s
alleged that there was insufficient evidence to support the charges upon which she was
discharged, per CSR 19-61(0).2 Consequently, we have jurisdiction to decide her
appeal.
While alleging insufficiency of evidence,
Petition for Review, as well
as her brief in support of her Petition, takes a bit of a different tack. The thrust of
Petitioner's argument is not that there was insufficient evidence to support the Hearing
Officer's findings, but rather that the Hearing Officer made a mistake in assessing her
credibility. In short, Petitioner claims that the Hearing Officer should have believed her
testimony when she said she did not intend to shoplift the items in her shopping cart. It
is well-settled that this Board will not re-weigh the credibility of witnesses. Determining
the credibility of witnesses is uniquely within the province of the Hearing Officer. In the
Matter of the Appeal of Bobby Rogers and the Denver Sheriff's Department, No. 25-0SA;
In the Matter of the Appeal of Douglas Howard and the Department of Aviation, No. 4911A. 3 The undisputed fact is that Petitioner left the Target store in possession of over
six hundred dollars worth of merchandise that she had not paid for. The Hearing Officer
found the Petitioner's claim that she had intended to pay for the merchandise to be not
credible. As his decision is based on evidence in the record, it is not clearly erroneous.
As such, we cannot and will not disturb that finding.
Based on this factual determination the Hearing Officer found that
shoplifting was in violation of both CSR 16-60(P) and 16-60(E) as alleged by the
Agency. CSR 16-60(E) prohibits "any act of Dishonesty". The Hearing Officer
determined that Petitioner had not been truthful during an Internal Affairs investigation
into her conduct when she asserted that she had intended all along to pay for the
merchandise in her cart. As noted above, the Hearing Officer found this claim to be not
credible. Given that the finding of this rule violation was based on a credibility
determination, and that credibility determination itself was based on record evidence we
have no reason to overturn the Hearing Officer's conclusion that Petitioner violated CSR
16-60(E).
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In addition, CSR 19-62(0) requires the Petition for Review to specifically designate the Rule 19-61
grounds upon which the appeal is based .
2
This Rule reads: "D. Insufficient evidence: The Hearing Officer's decision is not supported by the
evidence. The Board may only reverse a decision on this ground if the Hearing Officer's decision is clearly
erroneous ..."
3
We acknowledge that the Hearing Officer's consideration of Petitioner's furlough day may have been
mistaken. The record is dear, however, that the issue of the furlough day was not the sole, dispositive
factor in the hearing officer's failure to find Petitioner credible, and that there were several other factors,
all well-supported in the record, which independently led the Hearing Officer to conclude that Petitioner's
testimony was not credible. Although the preferred practice would have been for the Hearing Officer
specifically to advise the parties at hearing that he was taking administrative notice, under CRE 201(e),
that furlough days did not typically fall on Tuesdays, we find this error to be harmless under the
circumstances at issue in this case.
2

The Hearing Officer also determined that Petitioner had violated CSR 16-60(P),
"Conviction of or being Charged with a Crime.~ The Hearing Officer correctly analyzed
this charge, holding that to prove this charge, the Agency needed to demonstrate both
t h a t - committed the conduct that could constitute a crime and secondly that
said conduct affected her ability to perform the duties of her position. 4
Having determined that Petitioner committed the act of shoplifting based on her
leaving the store without paying for merchandise and not believing that she intended to
pay for that merchandise, the Hearing Officer then determined that Petitioner's ability to
satisfactorily perform her job had been negatively impacted by the misconduct. This
conclusion was amply supported by evidence in the record. For example, Denver
District Attorney Mitch Morrissey testified that his office relied on the testimony of
Petitioner in its prosecution of criminal cases. Her testimony was often critical to a
prosecution, but now his office would need to disclose to defense counsel the fact that
Petitioner had engaged in the act of shoplifting and this would subject her to
impeachment on cross-examination, per the Colorado Supreme Court's holding in
People v. Segovia, 196 P.3d 1126 (Colo. 2008). If Petitioner could not be a credible
witness, then the success of numerous criminal prosecutions would be at risk. This
concern was so great that the Crime Lab, along with the DA, believed it best to reanalyze evidence that had already been analyzed by Petitioner in order to keep her off
the witness stand.
argues that this concern is overblown and unfounded because
Segovia is only a court decision that may eventually be overturned. The Agency is not
required to retain based on the speculative eventuality of the Colorado
Supreme Court overturning its own decision at some time in the future. Based on
current law,
credibility is damaged and, based on that damage, she cannot
perform the main function of her job, which is to analyze evidence in criminal cases and
provide credible and reliable testimony in court. We do conclude, as a matter of law,
that the Hearing Officer's legal analysis was accurate. Consequently, we conclude that
the Hearing Officer's determination that discharge was the appropriate penalty for
rules violations was supported by the facts of this case and applicable law.

•.

As the record supports the Hearing Officer's findings of rules violations, and the
penalty of discharge was appropriate under the circumstances of this case, we AFFIRM
the Hearing Officer's decision and sustain the Agency's discharge of the Petitioner.
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The 16-60(P) charge requires an agency to follow the dictates of CSR 16-61 . That rule in
relevant part reads:
"After notification that an employee has been charged with or convicted of a
crime, the appointing authority shall follow the guidelines described below:
A. If an employee has been charged with a crime, before imposing discipline, the
department or agency must determine there is a preponderance of evidence
demonstrating that the employee engaged in the conduct which forms the factual
basis for the crime with which the employee is charged. The department or
agency must also consider: the nature and type of the conduct which supports
the charge; the nature of the position the employee holds in the City and the
relationship of the position to the facts underlying the charge; and the impact of
the facts on the employee's ability to perform the position .~
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The Hearing Officer's decision is hereby AFFIRMED, and this appeal is
dismissed .
SO ORDERED by the Board on October 4, 2012, and documented this 20th day
of December, 2012.

Board Members Concurring:
Patti Kling
Michelle Lucero

Amy Mueller
Derrick Fuller
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CERTIFICATE OF DELIVERY

certify that I delivered a copy of the foregoing FINDINGS AND ORDER on
20~, in the manner indicated below, to the following:
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HR Services

via email: HR.Services@denvergov.org

Career Service Hearing Office
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