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DECISION AND ORDER

A prisoner was giving Denver Deputy Sheriff Isabelle Rocha (Appellant) a hard time about his
release date and his court date. He would constantly ask her about those dates and she would
continually respond. After reaching her limit on these endless inquiries, Appellant informed the prisoner
that if he did not stop his questioning and his constant yapping, she would take steps to get him to stop.
Her warning went unheeded and Appellant proceeded to move the prisoner into an area on the floor of
the jail known as a sally port, in an attempt to get him to stop talking. It didn't work. The prisoner
continued running his mouth with his fellow prisoners as they passed the sally port. Appellant then
believed that maybe if he was moved to an area where he knew fewer of the prisoners, his talking
would cease. She moved the prisoner into a different sally port in a part of the jail where the prisoner
was less familiar with his fellow inmates. Appellant told him, essentially, to stop running his mouth. He
did not, she again warned him that if he did not remain quiet, she would handcuff him to the bench in
the sally port. He did not and she did. She then left for lunch and forgot about the prisoner. A few
minutes after she had left, her sergeant, who had noticed that the prisoner was missing from the first
sally port, found him handcuffed onto the bench in the new sally port. The sergeant asked the prisoner
what was going on and uncuffed him. The sergeant then notified his superiors about the incident based
on the concern that Appellant had restrained the prisoner for under improper circumstances.
The matter was investigated resulting in the Sheriff Department and the Department of Safety
(Agency) issuing Appellant a sixteen-day suspension for her improper and inappropriate use of
handcuffs on the prisoner and for neglect of duty. Appellant appealed her suspension. After an
evidentiary hearing, the Hearing Officer dismissed the neglect of duty charge but upheld the rules
violation involving the improper use of handcuffs. The Hearing Officer also, however, reduced the
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penalty to a ten-day suspension, finding that the record did not support the imposition of a Disciplinary
Matrix Category D aggravated penalty. Appellant appealed to this Board claiming she had done nothing
wrong. The Agency has also appealed the Hearing Officer's decision, claiming that it is entitled to exact
the full sixteen days of punishment against Appellant. Both parties are wrong. We AFFIRM the Hearing
Officer.
Appellant argues generally, that the Hearing Officer erred by finding that she had violated the
Agency's policy regarding use of restraint equipment (in this case, handcuffs) (Departmental Order
5013.lE) and that there was also insufficient evidence to support the Hearing Officer's factual findings.
We disagree.
We first note that at least one portion of the Agency's policy strikes us as quite clear. Section
(4)(C) states:
Restraints as punishment: restraints will not be used as a
punishment under any circumstances, or to effect compliance
with verbal command where there is no physical threat.
The Hearing Officer found that Appellant did not handcuff the inmate to punish him but did find
that Appellant violated this regulation by handcuffing the prisoner to the bench for the purpose of
obtaining compliance with her verbal commands at a time when the prisoner posed no physical threat.
The record supports this finding.
First, it cannot legitimately be disputed that Appellant handcuffed the prisoner to the bench to
gain compliance with her verbal commands since Appellant admitted this was the case. (Hearing
Officer's Decision, p.6, and Exhibit 5-11.) There is obviously record support for the Hearing Officer's
findings. It is not, therefore, clearly erroneous.
The Hearing Officer found that the prisoner presented no threat at the time of the cuffing based
on the video of the event (Exhibit 15). In that video, the Hearing Officer observed the prisoner passively
offering his hand to Appellant so she could place the handcuffs on him. At the same time this was
happening, the prisoner could be seen sipping from a cup he was holding in his other hand. The video
showed no indication that Appellant was alarmed or concerned for her safety and the fact remained
that she did not request any assistance or backup to deal with any threats the prisoner supposedly
presented. The video contradicted Appellant's testimony that the prisoner clenched and tugged his
handcuffed hand (thereby allegedly providing her with justification for the cuffing) (Id.). The Hearing
Officer's factual finding that the prisoner presented no physical threat to Appellant is also supported by
record evidence and, therefore, is not clearly erroneous.
Appellant, in her brief, argued that the evidence supported her belief that the prisoner posed a
safety threat at the time she handcuffed him. While that is undoubtedly what she had hoped to
demonstrate to the Hearing Officer, the Hearing Officer found her evidence supporting this claim to be
lacking. It is the Hearing Officer's responsibility to resolve conflicts of evidence and to further assess
the weight to be afforded any particular piece of evidence. The fact that there might have been
evidence in the record (such as Appellant's testimony) that conflicts with the Hearing Officer's findings,
does not render those finding clearly erroneous.
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Appellant also argues that the Hearing Officer misinterpreted portions of the Agency's policy
concerning use of restraint equipment. Appellant specifically points to the Hearing Officer's
restatement of Departmental Order 5013.1E(4)(B) which deals with the intended purpose for the use of
restraint equipment. The Hearing Officer, in his restatement, wrote that the purpose of the equipment
was to prevent damage to property in situations posing a significant risk of an offense by a violent
inmate or when there was a significant risk of an offense by an unruly inmate. (Hearing Officer's
Decision, bottom of p. 4). Appellant points out that this Departmental Order, in fact, does not contain
the word "significant" so that it actually states that the purpose of restraints was to prevent damage to
property in situations posing a risk of an offense by a violent inmate or when there was a significant risk
of an offense by an unruly inmate.
To the extent that the Hearing Officer understood that justification for use of restraints needed
to entail the significant risk of an offense by a violent inmate or a significant risk of an offense by an
unruly inmate, the Hearing Officer did, indeed, misinterpret the rule. The record of this case, however,
reveals this misinterpretation to be harmless error.
First, while significant risk may not be the proper test, the rule must certainly require more than
a metaphysical guess of a risk to justify the use of restraints. That is, for the use of restraints to be
justified, we believe, at the very least, the Departmental Order requires the existence or perception of a
reasonable risk of an offense by a violent inmate or a reasonable risk of an offense by an unruly inmate.
Neither circumstance is supported by this record. There is no evidence in this record that the
handcuffed prisoner was a violent inmate or that he was turning into or exhibiting signs of being a
violent inmate. Further, at the time Appellant was placing handcuffs on the prisoner, he was not being
unruly and the only offense he was committing was not following Appellant's verbal orders to pipe
down, which, per the more specific portion of the Departmental Order (Section 4(C)) is explicitly stated
as an improper justification for using restraints.
But even if we were to hold that the Hearing Officer erred in finding that Appellant had violated
the Departmental Order on use of restraints due to his misinterpretation of Section B of the order and
vacate his finding, we would still agree with the Hearing Officer that that Appellant, in cuffing the
inmate for failing to heed her admonitions to shut up, violated section C of the Departmental Order.
The Hearing Officer did not misinterpret this provision. And indeed, Appellant's only response to the
Hearing Office's finding is that he read the provision too narrowly. Appellant argues that it Is possible
that Appellant herself might not have been threatened by the inmate but that someone else might have
and that, as a result, Appellant was justified in using the restraints. This argument might have had some
merit, had the situation been different.
If the prisoner was acting up in front of a group of people and even though Appellant personally
did not feel threatened, the inmate might have conceivably posed a physical threat to those other
people in the area, then Appellant might have been justified in using restraints. That, however, was not
the case. At the time that Appellant administered the restraints to the inmate, Appellant was the only
person present and the only one who could have been physically threatened by the inmate. If Appellant
was not at risk (and she was not), then no one was at risk. Accordingly, the use of restraints was
inappropriate and the Hearing Officer, under the circumstances of this case, did not misinterpret the
Departmental Order prohibiting the use of restraints to achieve compliance with verbal commands
where there was no physical threat. And white Appellant argues that the inmate did pose an actual
threat to her, the Hearing Officer, based on record evidence, reasonably found to the contrary.
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Appellant also takes issue with the Hearing Officer's determination that Appellant violated the
portion of the Departmental Order which provides that inmates shall be restrained no longer than is
necessary to gain control of the inmate and to ensure that the inmate is not a threat to himself or others
(Section 4.K). Appellant claims that the Agency presented no evidence to support his finding. We find
the Hearing Officer's determination on this issue to be both reasonable and supported by record
evidence.
First, as the Hearing Officer noted, the prisoner was never a threat to Appellant. Second,
because Appellant simply walked away from the inmate and took lunch, it is true, as the Hearing Officer
noted, that she would never have been in a position to determine whether restraints were necessary to
maintain control over the inmate, meaning that she was never in a position to justify the continued
restraint of the inmate. If Appellant was not in a position to justify the use or the continued use of
restraints, the use of restraints was contrary to policy.
Finally, we note the record reflects the fact that the prisoner did not break free from the
handcuffs, but rather, he was released from the cuffs by Appellant's sergeant when he came across the
inmate cuffed to the bench in the sally port. If there had been a need for continued use of restraints on
the prisoner, the sergeant never would have uncuffed him. The fact that it was the sergeant and not
Appellant who uncuffed the prisoner is record evidence that Appellant, herself, left the prisoner
handcuffed longer than was necessary, in violation of Section 4K of the Departmental Order.
Appellant next argues that the Hearing Officer misinterpreted and misapplied applicable rules
and policies when he affirmed the Agency's designation of Appellant's misconduct as a Matrix Category
D violation. We do not see any erroneous interpretation of any rule or policy made by the Hearing
Officer in affirming the Agency's assignment of Appellant's misconduct to the Matrix's Category D. The
Hearing Officer was within his right, and received sufficient evidence into the record, to justify his
finding regarding the Agency's Matrix determination.
Appellant next argues that the Hearing Officer's decision has negative policy implications in that
it endorses a punitive approach to discipline as well as insufficient training; discourages officers from
taking preventative actions against security threats and condones agency violations of its own rules. We
disagree.
First, we do not see how this decision in any way eschews the principals of progressive and
corrective discipline espoused by Career Service Rules. In fact, in reducing the Agency imposed
punishment, we believe the Hearing Officer was making a clear statement to the Agency that its initial
disciplinary decision was overly punitive and that a lesser punishment would have been sufficient to
ensure Appellant's future compliance with rules and regulations. The Hearing Officer's decision is
consistent with the tenets of progressive discipline.
Regardless, though, we also refuse to hold that discipline may not be or in certain instances
should not be punitive in nature. To the extent that Appellant's discipline carried with it an element of
punishment, we agree with the Hearing Officer that sixteen days of suspension was excessively punitive
and that ten days of suspension is reasonable.
Next, we disagree with the Appellant's claim that the Hearing Officer's decision endorses or
condones insufficient training or guidance by the Agency regarding the conduct rules in question. We
do not see persuasive evidence in the record indicating that Appellant's misconduct was the result of
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inadequate training or guidance or that the Agency, generally, fails to sufficiently train or advise its
employees regarding its rules, policies and procedures.
We also do not see the Hearing Officer's decision in any way discouraging employees of the
Denver Sheriff Department from taking remedial measures where there is a reasonably perceived or
otherwise bona fide security threat that needs to be addressed. Appellant's yammering prisoner,
however, did not present such a situation. The Hearing Officer reasonably concluded based on record
evidence that the prisoner posed no safety threat to Appellant or anyone else at the time Appellant
decided to handcuff him. If the Hearing Officer's decision discourages anything, it is the improper and
unnecessary handcuffing of a prisoner, in violation of rules regarding the use of restraint devices.
We also do not see the Hearing Officer's decision endorsing the Agency violating its own internal
procedures. Instead, we perceive the Hearing Officers failure to afford Appellant any remedy for the
Agency's failure to have two division chiefs at her pre-disciplinary hearing an acknowledgement that
this Board has previously held that such an irregularity need be of no concern to the Hearing Officer
unless it otherwise violated an employee's right to a fair hearing and that, in fact, Appellant (just like all
other Appellants who have "suffered" this procedural irregularity), cannot demonstrate that she has
been in any way prejudiced by the failure of two division chief to attend her pre-disciplinary hearings.1
Finally, Appellant argues that the discipline imposed by the Agency was unlawful because it was
accomplished by the Agency's Civilian Review Administrator rather than the Executive Director of Safety
or a Deputy Executive Director. For the reasons stated in our decision of In Re Gale, No. 02-lSA,
Appellant is wrong.
The agency has also appealed the Hearing Officer's decision. The Agency first claims that the
Hearing Office erred in dismissing the charge alleging that Appellant violated Career Service Rule 16·
GOA, Neglect of Duty. We find no problem with the Hearing Officer's analysis or conclusion regarding
this charge.
It is important to note that the Hearing Officer determined that the Agency based this violation
on Appellant not having treated the inmate with dignity and respect in violation of its guiding principles.
(Hearing Officer's Decision, p. 5) The Agency, in its brief, does not take issue with this finding. The
Hearing Officer then dismissed the charge holding that the Agency had failed to give Appellant proper
notice. The Agency claims that this amounted to an improper interpretation of our holding in In Re
Mounjim, 87-07A. But we need not address our holding in Mounjim, given that the Hearing Officer's
finding that Appellant was never put on notice as to the basis for this charge is plainly correct and, as a
result, basic tenets of due process require dismissal of the charge.
As has been noted, The Agency believed Appellant to be guilty of this charge because she failed
to treat the prisoner with dignity and respect. We have reviewed the charging documents which are
supposed to explain the charges and the evidence supporting those charges and in none of those
documents do we see where Appellant could have fairly been put on notice that her dignity and respect
towards the prisoner allegedly resulted in the rules violation. There was no way, going into the hearing,
Appellant could have known that she needed to prepare a defense that involved her dignity and respect
towards the inmate.
1

Admittedly, however, we do not understand why the Agency maintains a rule or policy requiring the presence of
two division chiefs at a pre-disciplinary hearing if the Agency is not going to honor that rule.
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It is true, as the Agency argues in its brief, that the Agency's guiding principles require that
prisoners be treated with dignity and respect. It is also true that employees of the Sheriff Department
are charged with knowing that they are required to treat prisoners with dignity and respect and that this
is plainly stated in their job descriptions. It is quite another thing, however, to bring disciplinary charges
against someone and then expect them to defend based solely on guesswork. A deputy's job is defined
in many places, in many documents. Deputies need to know Career Service Rules, Departmental Orders,
Post Orders, job descriptions or class specifications as well as whatever may be in their individual
Performance Enhancement Programs. The Agency is not permitted to bring charges saying that an
employee did not do her job or did not do it well, without in some way offering some specificity as to
how or why the Agency believes the employee did not do her job or did not do it well. 2 An employee
facing disciplinary charges cannot be required to guess as to what the charges against her are based on.
An employee facing disciplinary charges should not be required to guess as to what she will need to
defend against. In this case, the Agency claimed that Appellant violated CSR 16-G0A, but not until it
came time for the Civilian Review Administrator to testify at hearing did it support that charge with the
claim that she did not treat the prisoner with dignity and respect. It would have worked no hardship on
the Agency to come out and say that in a pre-disciplinary document or in the document containing the
actual charges. It did not. That failure to provide even a modicum of specifics is fatal to the viability of
the charge. The Hearing Officer did not err in dismissing the charge for lack of proper notice.
The Agency also alleges that The Hearing Officer erred by reducing the penalty from sixteen
suspended days to ten suspended days based on the Hearing Officer's belief that the imposition of a
Matrix Category D aggravated penalty was not warranted under the facts of this case. Again, we agree
with the Hearing Officer. We find the Hearing Officer's rationale for the reduction of the penalty to be
consistent with both the goals of the Career service and the Agency's matrix.
We believe some of the special circumstances referenced by the Hearing Officer justifying the
reduction in penalty are important enough to take special note of. First, one of the reasons the Agency
imposed an aggravated penalty was the belief that the Appellant acted as she did in order to punish the
inmate. The Hearing Officer found that the Agency failed to prove that Appellant's misconduct was an
act of punishment against the prisoner. As a matter of law, an unproven justification cannot support an
aggravated disciplinary penalty.
The Agency also claimed that aggravation was justified because the Appellant's actions in
unjustifiably handcuffing the prisoner could have given rise to a lawsuit because law enforcement is
always being sued for applying handcuffs too tightly. But the Hearing Officer found that the handcuffs
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For example, at the bottom of page 14 of its brief, the Agency noted that Appellant's job duties entailed providing
safety and security for the community by ensuring care custody transportation and re-entry services by operating
safe, efficient and humane facilities that adhere to federal state and local laws. The amount of guesswork required
of an Appellant and her attorney to defend against a charge which might have specifically referenced this section
of a job description, but nothing else specific, is daunting. Without some specificity as to how this provision of the
job description might have been "violated," an Appellant might reasonably be required to speculate as to what is
meant by "community," whether a prisoner is part of the "community," or whether the charge has something to
do with the non-incarcerated citizens of Denver; whether care, custody, transportation or re-entry services, or all
of them, or maybe some of them, were involved in the alleged misconduct; whether safety, security, efficiency or
humaneness was an issue, or whether all of them or some of them were an issue; and whether the charges
allegedly involved violations of state, federal or local laws and if so, which laws.
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were not applied tightly and that Appellant had double locked the cuffs so the inmate could not
accidentally tighten them himself.
In addition, the Hearing Officer found the risk of a lawsuit in this case to be too speculative to
warrant the imposition of an aggravated penalty. And while we, of course, do not have a crystal ball and
cannot predict whether someone will file a lawsuit, we can say that at the time of the close of the
hearing, roughly three quarters of the two-year statute of limitations had passed without suit having
been filed.3 And we agree with the Hearing Officer that aggravating a penalty because someone could
conceivably file a lawsuit, at least in this case, is far too speculative to justify the imposition of that
aggravated penalty. We also note that if this case justified an aggravated penalty because of the mere
possibility of a lawsuit, then every single case which involves the mistreatment of a prisoner would
warrant the imposition of an aggravated penalty because every such instance could result in a lawsuit.
We know, as the Hearing Officer noted, that the Agency has not acted in this consistent fashion In the
past. It appears to us to be an arbitrary exercise of discretion to argue (as the Agency has) that this case
justified the imposition of an aggravated penalty because suit might have been filed where the Agency
has not imposed aggravated penalties in cases where the filing of a suit would have been almost an
absolute certainty.
Finally, the Agency argues that the Hearing Officer should have deferred to the Agency's
imposition of the aggravated penalty and that this failure to defer to the provision of the Matrix
providing for "lack of candor" as an aggravating factor amounted to reversible error. Again, we
disagree.
First, the Hearing Officer made factual findings which resulted in his conclusions that some of
the areas where the CRA found Appellant's candor to be lacking were not necessarily untruthful
(Hearing Officer's Decision, p. 8). Second, and maybe more importantly, the Hearing Officer, as we do,
had concerns about the Agency imposing a penalty on Appellant, essentially, for lying, when at the same
time the Agency lacked the courage of its convictions to actually charge the Appellant with lying. We
find this problematic because in the pre-disciplinary documents, Appellant was, in fact charged with
lying. After the pre-disciplinary meeting, those charges of lying were removed from the disciplinary
document, yet punishment for lying was still present in the discipline in the form of an aggravated
penalty. Removing the dishonesty charge for the discipline and then inserting additional punishment for
dishonesty has the effect of punishing Appellant for misconduct in a fashion that gives her less of a
meaningful opportunity to contest allegations that she was not being truthful in her statements. This is
so because the imposition of the level of discipline is typically a matter within the discretion of the
Agency, whereas actual charges of untruthfulness must be proven by the Agency at hearing by a
preponderance of the evidence.4 So, indeed, we perceive a potential due process concern lurking close
to the surface of this matter - one which, however, was obviated by the Hearing Officer's refusal to
impose the sought-after aggravated penalty. The Hearing Officer did not err in reducing the penalty.
The Hearing Officer's decision is AFFIRMED in its totality.

3

We assume this because the Agency did not attempt to introduce into evidence at the hearing the fact that the
prisoner had actually filed suit. We also assume that suit still had not been filed at the time the Agency filed Its
appeal, since it undoubtedly would have included the fact of the filing as grounds for appeal as new evidence
unavailable at the time of the hearing.
4
We are not suggesting one way or the other, that had the Agency actually brought dishonesty charges that those
charges would or would not have been sustained.
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SO ORDERED by the Board on March 16, 2017, and documented this 6th day of July, 2017.

BY THE BOARD:

·- ---

Co-Chair

Board Members Concurring:

Gina Casias
Patricia Barela Rivera
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