CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 47-15A

DECISION AND ORDER

IN THE MATTER OF THE APPEAL OF:
ROBERT ROYBAL, Petitioner-Appellant,

v.
DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT, and the City and
County of Denver, a municipal corporation, Respondent-Agency.

Denver Deputy Sheriff Robert Roybal (Appellant) was tasked, like all other deputy
sheriffs with the care, control and custody of inmates in the jail system. Part of that care,
custody and control involves a prohibition against the hazing of inmates. The Sheriff
Department (Agency) has a zero-tolerance policy against hazing. If a deputy witnesses someone
hazing an inmate, he or she is required to put a stop to the hazing and immediately report the
incident.
On May 14, 2014, an inmate acting as a tier porter was directing laundry exchange and
directing inmate movement inside the housing pod in conjunction with the laundry exchange.
The inmate, per video recording taken of the area, was seen repeatedly performing pat-down
searches of other inmates participating in the laundry exchange. It is not disputed by the parties
that such pat-down searches constitute prohibited hazing.
The video also shows while the tier porter was conducting these prohibited pat-down
searches, Appellant turned his head towards the tier porter on three separate occasions. While
Appellant' s head was seen looking in the direction of the tier porter, Appellant would have
witnessed: the tier porter starting a pat-down search and then completing that same search; the
tier porter frisking a different inmate with the inmate's hand and legs spread wide; and the tier
porter with his hands on the back of a third inmate who had his arms spread on a sheriffs desk,
with the tier porter kicking the inmate' s legs apart and frisking him. It is undisputed that
Appellant did not stop the tier porter from frisking or patting down any of the inmates and it is
undisputed that he did not report any of the tier porter' s pat-down activities.
After an inmate complained about being frisked by the tier porter, the Agency conducted
an investigation. During the investigation, Appellant maintained that he never saw the tier porter
conducting the pat-down searches. The Agency plainly did not believe the Appellant and
brought disciplinary charges against him alleging internal and Career Service rules violations
associated with Appellant's failure to stop and report the hazing. The Agency also charged

Appellant with being dishonest as a result of his denials of seeing the hazing that was occurring
right in front of him while his head was turned in the direction of the hazing.
At his pre-disciplinary meeting, Appellant, through his counsel, maintained that he did
not see the tier porter hazing the other inmates. The Agency, still unpersuaded, decided to
discharge the Appellant.
Appellant appealed his discharge to a Hearing Officer. At hearing, in response to the
video (Hearing Exhibit 9) which appeared to show Appellant watching the tier porter haze three
different inmates, Appellant explained that while he had his head in the direction of the tier
porter so that he could have seen the hazing, in reality, his eyes were focused somewhere else (in
an attempt to catch other inmates doing other improper things), so that he did not actually see the
hazing. Appellant claimed that his "head one way - eyes the other way" was a tactic he used to
catch inmates doing improper things.
The Hearing Officer did not find this explanation credible, noting that Appellant made no
mention of this tactic during the investigation, and made no mention of this tactic during his predisciplinary hearing.' Up to the time of the hearing, Appellant had simply maintained that he
had not seen the hazing. Based on the video and his failure to find Appellant's explanation
credible, the Hearing Officer determined that the Agency proved by a preponderance of the
evidence almost all of the charges lodged against him and, therefore, upheld Appellant's
discharge.
Appellant appeals the Hearing Officer's decision. We AFFIRM the Hearing Officer.
Appellant first argues that the Hearing Officer's factual finding and conclusion that
Appellant saw the tier porter conducting·pat-down searches of other inmates is clearly erroneous.
We disagree. We find sufficient evidence in the record supporting the Hearing Officer's
conclusions. Specifically, we note that Hearing Exhibit 9, the video of the occurrence, shows
Appellant looking straight in the direction of the tier porter while he is conducting pat-down
searches of three different inmates. We also note that Appellant admitted that the video
demonstrated that the tier porter was conducting pat-down searches "right underneath [his] nose"
(Hearing Officer Decision, p. 4). The video appearing to show that Appellant was looking at the
tier porter conducting the pat-downs while he was conducting the pat-downs, coupled with the
admission that the pat-downs were occurring right under the nose of the Appellant provides
ample support for the Hearing Officer's conclusion that Appellant actually saw the tier porter
conducting the pat-downs.2 Based on this record, it was not unreasonable for the Hearing
Officer to conclude that Appellant actually witnessed events that he appeared be looking at
directly.

1

Appellant asks us to reject the Hearing Officer's credibility determination by arguing that Appellant actually was
claiming he was engaging in tactical misdirection all along. First, we do not believe the record supports this claim.
Second, we do not re-weigh credibility determinations or make our own.
2
We also believe that the fact that the Appellant, per the Hearing Officer, was being untruthful in his attempt to
explain away the obvious, supports his conclusion that the Agency had proven, by a preponderance of the evidence,
that Appellant witnessed the hazing incidents.

Appellant argues that the video does not actually show Appellant's eyes and that the
Hearing Officer found that it is possible that Appellant was looking in a direction different from
where his head was turned. Even though this is true, it does not mean that the Hearing Officer's
conclusion is clearly erroneous. The Agency was not required to prove its case by an exactitude
of optical certainty, that is, the Agency did not need to prove beyond all doubt that Appellant's
eyes were in fact focused in the direction he was facing. The fact that Appellant might have
testified that though his head was turned one way his eyes were looking in a different way, does
not mean that the Hearing Officer was bound to accept this testimony as true, especially in light
of the video that appeared to show Appellant looking in the direction of the hazing and the
credibility problems the Hearing Officer discerned with the testimony itself. The Hearing
Officer determined that the Agency had proved by a preponderance of the evidence that
Appellant saw the hazing. We see nothing in this record that would compel us to reach a
different conclusion or that would lead us to believe that the Hearing Officer erred in reaching
his conclusion.
At page 11 of his brief, Appellant claims that the Hearing Officer placed the burden of
proof on Appellant to disprove the charges. We disagree. The Hearing Officer determined that
the video convincingly showed Appellant observing the tier porter hazing other inmates and
doing nothing about it. If the Hearing Officer was going to be persuaded that the video did not
actually depict what it purports to portray, then it would be incumbent upon the Appellant to
offer some convincing evidence as to why the Hearing Office should ignore what appeared to be
the obvious - that being, the Appellant watching the tier porter harass other inmates. The
Hearing Officer determined that the Appellant had failed to present sufficient evidence to rebut
the strong evidence of his guilt as demonstrated by the video. We find nothing improper about
this.
Appellant at page 12 of his brief argues that the Hearing Officer's decision amounts to
the improper "microscopic scrutiny" that this Board was concerned with in the case of In re
Lewis, No. 5 l-14A. Appellant is incorrect. In Lewis, The Board was concerned with the
possibility that the Agency was going through deputies' IA statements with a fine tooth comb in
an effort to manufacture discrepancies where none might really exist. Here, neither the Agency,
nor the Hearing Officer did any such thing. The Agency brought dishonesty charges against
Appellant because it believed he was being dishonest when he denied seeing events that he
plainly appeared to have witnessed. The Hearing Officer, on the other hand, considered
Appellant's prior consistent (though untruthful) statements (his blanket denial of ever seeing the
hazings) to help him determine that Appellant's new claim at hearing, that his head was turned
one way but his eyes were focused in a different direction (as a penalogical tactic), was not
credible. Whatever concerns we expressed in Lewis are not present in this case.
At pages 13 through 15 of his brief, Appellant argues that the alleged ..microscopic
scrutiny" by the Hearing Officer of Appellant's statements made prior to hearing constitutes bad
policy because it might limit Appellant's testimony, at hearing, to positions they took prior to
hearing, not allowing them to ..go into greater detail" at hearing, based on new facts leaned as a
result of the actual imposition of discipline. First, again, we reject the underpinning of this
argument. The Hearing Officer did not engage in any microscopic scrutiny. He simply

expressed disbelief in Appellant's explanation for how Appellant could have failed to see events
that were admittedly happening right under his nose.

It is also not the case, as suggested by Appellant, that the Hearing Officer's decision
prevents an appellant from elaborating on certain matters at hearing. In this case, the Hearing
Officer was not preventing Appellant from elaborating on anything. Rather, the Hearing Officer
made credibility determinations adverse to the Appellant because it appeared to the Hearing
Officer that in advancing his excuse as to why he did not see the hazing happening directly in
front of him while apparently looking directly at the hazing, Appellant was making stuff up.
We do not believe the Hearing Officer was making policy when he made his credibility
determination about Appellant's excuse. If there is a "policy" that all appellants might want to
take away from this experience, however, it might be that they should be totally and completely
honest and forthcoming in all of their discussions with Internal Affairs and management, and if
there is a reason they did something, a reason something happened, they ought to tell IA and tell
management so that those things can be considered before discipline is imposed. Failure to do so
might convince a hearing officer, when he or she hears something new at hearing that logically
or practically should have been raised at an earlier stage of the process, that stuff now is just
being made up.
Appellant also argues that his discharge was illegal because the disciplinary decisionmaker lacked the authority to impose discipline. Our decision in In Re Franklin Gale, No. 0l15A, has resolved this issue. Absent proof by the Appellant that the Civilian Review
Administrator was not actually the designee of the Executive Director of Safety for the purpose
of imposing discipline against Appellant, Appellant's argument must fail.
Appellant argues that the Hearing Officer erred in upholding his discharge because of
two procedural errors the Agency committed during the pre-disciplinary process which allegedly
negate the Agency's disciplinary action taken against him. Assuming existence of the two
procedural irregularities, we do not believe this amounts to grounds for reversing the discipline.
As we noted in the Gale case, supra (at note 8):
We do not believe that it is the Hearing Officer's responsibility to
see that every internal rule regulation, guideline or policy promulgated
by an agency is followed to the letter in every instance. Rather, the
Hearing Officer's responsibility is to conduct fair hearings and make
decisions on discipline based on whether he or she believes an agency
has demonstrated cause (Charter Section 9.1.1B) for issuing the type
and amount of discipline administered by the agency within the context
of the Career Service Rules and any other applicable guiding principles
(such as, for example, City Charter or Ordinances, state law or federal law).
The issue of agencies following their own rules and regulations is relevant
only to the extent it persuades the hearing officer that an agency has or has
not met its burdens of proof on the nature and amount of discipline imposed.

Career Service Rule 16-72(0) provides that an Agency's failure to strictly follow all predisciplinary guidelines set out in the Rules will not constitute grounds for reversing the discipline
unless the failure to follow those rules substantially violated the rights of the employee. While
this Rule only applies to the failure to follow Career Service Rules (rather than the Agency rules
alleged by Appellant), we believe the policy expressed in this rule is sound and applicable to
rules or procedures allegedly violated by the Agency in pre-disciplinary proceedings. Unless the
violation of internal rules resulted in a substantial violation of the Appellant's rights, said rules
violations will not be grounds for disturbing imposed discipline. In this case, we find that
Appellant received a full and fair pre-disciplinary process and that any irregularities in that
process were trivial and in no way had an adverse impact on the rights of the Appellant.
Finally, Appellant urges reversal because the Hearing Officer allegedly did not make a
proper finding regarding Appellant's intent to commit a deceptive act. This precise argument
was raised - and rejected - in Gale, supra, and we reject the argument here for the same reasons
we espoused in Gale.

For all these reasons, the Hearing Officer's decision is AFFIRMED.3

SO ORDERED by the Board on August 18, 2016, and documented this 6th day of October,
2016.

BY THE BOARD:

✓

Chair (or Co-Chair)

Board Members Concurring:

Patti Klinge
Neil Peck

Derrick Fuller
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Appellant has requeslcd oral argument. That request is, obviously, denied.

