
DENVER DISTRICT COURT 
Denver City and County Building 
1437 Bannock St. 
Denver, CO 80202 

Plaintiff: 
STEPHANIE O'MALLEY. Executive Director of Safety 
for the City and County of Denver; and, NICHOLAS 
MITCHELL, as Independent Monitor for the City and 
County of Denver, 

V. 

Defendant: 
LUKE SWARR, an individual: ANGELA BARRA, 
an individual; and VALERIE MCNAUGHTON, 
Career Service Hearing Officer. 

DATE FILED: December 21, 2016 

• COURT USE ONLY • 

Case Number: I 6CV30906 

Courtroom: 424 

OPINION AND ORDER 

THIS MATTER comes before the Court on Plaintiffs' Consolidated Opening Brief, filed on 

August 16, 2016; Defendants' Consolidated Answer Brief, filed on September 20, 2016; and 

Plaintiffs' Consolidated Reply Brief, filed on October 4. 2016. After reviewing the Briefs and 

Certified Records, the Court finds and orders as follows: 

BACKGROUND 

This consolidated Rule I 06 action for interlocutory review stems from discovery orders in the 

administrative appeals of two disciplinary actions: (I) a sixteen-day suspension of Deputy 

Sheriff Luke Swarr, and (2) a ten-day suspension of Deputy Sheriff Angela Barra. 

a. Disciplinary Actions: 

In 2014, Deputy Swarr was assigned to supervise inmates at the Downtown Detention Center. It 
is alleged that Swarr allowed an inmate designated as "separation from all" to leave his cell 
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while other inmates were present. This inmate entered another cell and attacked another inmate. 

On September 23. 2015, Swarr was served with a pre-disciplinary letter, and on October 27, 

2015, a pre-disciplinary meeting was held for Swarr to present a defense. On November I 0, 

2015, a decision was rendered suspending Swarr for sixteen days without pay. He appealed this 

decision to the Career Service Board Hearing Office. 

Deputy Barra was also assigned to supervision of inmates al Denver·s Downtown Detention 

Center in 2013. It is alleged that on September 25. 2013, Barra failed to complete mandatory 

housing unit rounds during her shift, left her post without another deputy in the housing unit to 

relieve her, and failed to properly complete required shift log entries. The following morning, an 

inmate was found deceased in his cell. Barra was issued a ten-day suspension. She also appealed 

this decision to the Career Service Board Hearing Office. 

b. Discovcrv Disputes: Deputy Swarr 

On January 20. 20 I 6, Swarr riled a motion for discovery seeking several categories of 

documents, including communications, records, and notes regarding Swarr's Denver Sheriff 

Department ("DSD") Internal Affairs Bureau ("JAB") investigation file. The request also 

included handwritten notes taken at the pre-disciplinary meeting and communications between 

the IAB, Office of the Independent Monitor ("OIM"), and the Manager of Safety's Office 

("MOS"). The Department of Safety ("Agency") 111ed a response on January 25. 2016, claiming 

deliberative process privilege for several documents. Swarr filed a reply on January 27, 2016. 

On January 29, 2016, the Career Service Board Hearing Officer, Valerie McNaughton, ordered 

the production of documents. denied the blanket claim of deliberative process privilege, and 

requested a detailed privilege log. The Agency submitted a privilege log on February 10, 2016. 

On February 11, 2016, Swarr submitted a Motion for In Camera Review, arguing that the 

privilege log was insufficient without supporting affidavits. That same day, the Agency filed a 

response arguing that the Hearing Orlicer did not ask for supporting affidavits. Swarr again filed 

a reply. On February 12, 2016, the Agency submitted eleven documents for in camera review. 

On February 16, 2016, after reviewing the documents, the Hearing Officer denied any 

deliberative process privilege and ordered production of all reviewed documents. 

On February 17, 2016, the Agency moved for reconsideration of this Order or, in the altemati ve, 
to stay the hearing pending an interlocutory review under Rule I 06. Swarr filed a response the 

same day. The Hearing Officer denied the Agency's Motion for Reconsideration but stayed the 
hearing pending this review. 
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c. Discoverv Disputes: Deputy Barra 

In Barra's appeal, a motion for discovery was tiled on January 25, 2016. seeking nearly identical 

documents as requested in Swarr's discovery motion. Ms. McNaughton was the Hearing Oflicer 

on this case, as well. The Agency filed a response on February 16, '.!016. again claiming 

deliberative process privilege for several requested documents. On February 17. Barra 111ed a 

reply. On February 24, the Agency filed a privilege log claiming deliberative process privilege 

for three items and comaining three identical paragraphs lo describe why each document 

qualified for the privilege. 

ll1e Hearing Officer once more ordered production, citing her February 16 Su·arr order as the 

reason for her decision. The Agency, on February 29, requested clarification of the order or, in 

the alternative, for a stay pending review. Barra filed a response on March I, 2016, and the 

Hearing Officer again conducted an i11 rnmem review. The Hearing Oflicer then clariticd her 

ruling, citing Coloraclo Springs ,,. Wltite, 967 P.2d 1042, 1049 (Colo. 1998), as authority, and 

again ordering production. She once more stayed the hearing pending this review. 

STANDARD OF REVIEW 

Rule 106(a)(4) allows for relief in the district court when a government body "has exceeded its 

jurisdiction or abused its discretion .... " Stevinson Imps .. Jue. v. City & Cmy. <f Denl'er, 143 

P.3d I 099, 110 I (Colo. App. 2006 ). When determining whether there has been an abuse of 

discretion, a reviewing court looks to see ir the applicable law has been misconstrued or 

misapplied. Bd. of C,uy. Comm'rs v. Conder. 9'27 P.2d 1339, 1343 (Colo. 1996). A reviewing 

court must consider ••whether an erroneous legal standard was applied by the governmental 

body." City of Colorado Springs,,. Givan, 897 P.2d 753, 756 (Colo. 1995). 

ANALYSIS 

a. Deliberative Process in Colorado 

Before 1998, Colorado had not explicitly recognized the deliberative process privilege. See 

White, 967 P.2d at I 049. However, in White, the Supreme <;::ourt concluded that it had implicitly 

adopted the functional equivalent of the deliberative process privilege in Martinelli ,,. District 
Court, 612 P.2d 1083 (Colo. 1980). s,,e White, 976 P.2d at 1049 (discussing the "official 

infom1ation," "governmental," or "executive" privilege). The White Court explicitly recognized 

the deliberative process privilege in Colorado and outlined a procedure for invoking it. Id. al 

1050. 
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The deliberative process privilege protects only material that is both "prcdecisional" and 

"deliberative." Id. at I 051. "The initial burden or proof falls upon the government entity 

asserting the deliberative process privilege." Id. at 1053. Because of the Government's "obvious 
advantage over the party seeking the information, the requirements for assertion of the privilege 
are rather technical." Id. If the government meets this initial burden, the burden shifts to the 

requesting party to show "that the discoverant's interests in disclosure of the materials [are] 

greater than the government's interests in their confidentiality." Id. at 1054. If the requesting 
party makes a sufficient showing of need, .. the court should grant an ill camera inspection." Id. 

This inspection is to be used to determine if material is privileged, to sever non-privileged 

material. and to weigh the government's need for confidentiality against the litigant's need for 
production. Id. 

b. Hearing Officer's Decisions: 

Because the Hearing Officer did an in camera review, this Court need not resolve the parties' 
arguments regarding compliance with the procedure required by White. Those procedures are 

largely designed to either forgo or limit the need for ill camera review. See Vaughn , .. Rosell, 484 
F.2d 820, 825 (D.C. Cir. 1973) (discussing the burden of ill camera review as an incentive for 
the creation of the Vaughn index); White, 967 P.2d at 1054 ("a proper Vaug/111 index is an aid to 

reviewing courts [so that an] in cumcra inspection of the disputed material need not 
automatically follow upon the claim of privilege."). 

After completing the in camera review, the Hearing Officer held that the documents were not 
protected by the privilege because of its "nature as a qualified and narrow privilege intended to 

protect only pre-decisional and deliberative communications within government for the sake of 
preserving ·the frank exchange of ideas' on policy issues." (SR. at 127.) The Barra Discovery 

Order began by rejecting the deliberative process privilege for the same reasons stated in In re 

S11'(/rr. (BR. at 78.) In her Order on Clarification, the Hearing Officer noted that she again 

performed an i11 cm11era review. (Id. at 87.) After this review, she concluded that "under the 
narrow scope of the deliberative process privilege, the report and emails are not entitled to 
protection." (Id. at 88.) 

Swarr's Response to the Agency's Motion for Reconsideration notes that •·Appellant does not 
have access to the documents which were provided to the Hearing Officer for an in camera 

review, and therefore cannot comment on the contents of the documents." (SR. at 134.) This 

Court has likewise not been given an opportunity to see the documents to determine whether the 
Hearing Officer abused her discretion. Generally, the burden of providing an adequate record is 
upon the administrative agency. See, e.g., Save Park Cnty. \'. Bd. <?l Cn~v. Comm·,:\· of C11~1•. 
Park, 990 P.2d 35, 38 (Colo. 1999). Here, however, the Hearing Officer's legal analysis 
necessitates a remand. 
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i. Hearin!! Officer's Assertion that WJ,ire Applies Onlv to Policymaking 

Plaintiffs contend that the Hearing Officer applied an excessively narrow standard because she 
applied a .. policy prerequisite" to the privilege. Defendants respond that this is overstated 
considering the Hearing Officer only added the word "policy" after a quotation of White. 

Wl,ite does make several references to "policymaking." See. e.g., id. at 1051 ( .. to protect against 
premature disclosure of proposed policies before they have been finally formulated"); id. at 1052 
("distinguished between advisory materials which truly reflect the deliberative or po/icymaki11g 
processes of an agency and purely factual, investigative material"); id. ("go into the making of 
policy") (emphasis added). Historically, the privilege has only applied lo documents that "bear 
on the formulation or exercise of policy-oriented judgment." Se£' Grand Cent. P 'ship, l11c. 1•. 

Cuomo, 166 F.3d 473, 482 (2d Cir. 1999); EDWARD J. IMWINKELRIED, n1E NEW WtGMORE: 
EVIDENTIARY PRIVILEGES* 7.7.2 (3d ed. 2016). 

Wl,ite, however, also more broadly rererences application of the privilege to "decisionmaking." 
Whill', 967 P.2d at I 051 ("generated before the adoption of an agency policy or decision"); id. at 
I 050 ("decision- and policy- making functions"); id. at I 051 (''frank exchange of ideas and 
opinions critical lo the government's dedsionmaking process.") (emphasis added). Thus, in 
Colorado, the deliberative process privilege applies to decisionmaking processes in general 
rather than policymaking alone. See SEC "· Nacchio, No. 05cv480, 2009 WL 211511, at *6 (D. 
Colo. Jan. 29, 2009) ("Defendants' interpretation of the deliberative process privilege seems to 
focus exclusively on the adoption of agency policies . .. To the contrary, the privilege is 
intended lo protect the deliberative process and. thereby, the quality of agency decisions."). See 

also DENVER REVISED MUNICIPAL CODE § 2-376(c) (2016) ("The monitor's office . .. 
investigative and disciplinary processes are part of the city's deliberative process ... "). 

The Hearing Officer's Orders demonstrate over-reliance on a policy requirement. The initial 
Sll'arr Order stales that the privilege only applies to preserve communications "on policy issues." 
(SR. al 127.) It also notes that "[tjhe communications do not broaden into an 'exchange of ideas' 
about any policy or rule." (Id. at 128.) Likewise, the Barra documents were denied privilege 
protection in accordance with the reasoning in Swarr. That order explained that the documents 
did not fit within the "narrow scope" of the deliberative process privilege. (BR. at 88.) This 
narrow approach to the privilege is not consistent with White. Rather, the privilege can apply to 
any predecisional, deliberative communications. Thus, the Hearing Officer's invocation of 
policymaking as a basis for blanket denial of privilege was an abuse of discretion and legally 
erroneous. Further, given the error, this Court cannot assess whether the Hearing Officer 
properly balanced the parties' interests in disclosure versus maintaining privilege, i.e., to the 
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extent the Hearing Officer assessed the privilege too narrowly, the error necessarily impacted the 

balancing decision. 

ii. Truncated Discovery Rulin!! 

Plaintiffs additionally argue that the Hearing Officer erred in truncating the process in Barra' s 

case, citing Swarr for her reasoning. But in Plaintiffs' Motion for Consolidation in this Court, 

Plaintiffs asserted that "[t]he same general facts and circumstances are shared between the two 

Rule 106 actions." In fact, each deputy made nearly identical discovery requests through the 

same attorneys. Each deputy worked for the same department. The same Hearing Officer heard 

both discovery matters within the same month. Finally, as Defendants state in their Consolidated 

Answer Brief, the Agency's objections to each discovery motion were nearly identical. The 

Court finds no error in the Hearing Officer's truncated process and reliance on Sll'arr. 

CONCLUSION 

The Court does not make any findings as to the ultimate discoverability or the allegedly 

privileged documents. It is unable to do so as Plaintiffs have failed to provide the Court with the 

documents so as to make any determinations under White. Rather, this Court concludes that the 

Hearing Officer abused her discretion by applying a too narrow standard to the deliberative 

process privilege. Thus, this Court remands this matter to the Hearing Officer with instructions to 

properly apply White in determining whether the documents are privileged in the first instance 

and, if so, to then balance the parties' interests in disclosure. 

DA TED December 21, 2016. 

BY THE COURT: 

~~~~ 
, 7 

A. Bruce Jones 
District Court Judge 
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