HEARING OFFICER, CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 12-14

DECISION AND ORDER
IN THE MATTER OF THE APPEAL OF:

ORLANDO VEGA, Appellant,
vs.

DENVER COUNTY COURT, TRAFFIC DIVISION, PARKING MAGISTRATE'S OFFICE,
and the City and County of Denver. a municipal corporation, Agency.

The hearing in this appeal was held on May 22, 2014 before Hearing Officer Valerie
McNaughton. Appellant was present and represented himself. Assistant City Attorney Richard
Stubbs represented the Agency in the appeal. and Anita Klein served as the Agency's advisory
witness. The Agency called Roberta Munoz. William Heaney, and Anita Klein. Appellant testified
on his own behalf.

I. STATEMENT OF THE APPEAL
Appellant Orlando Vega appealed the five-day suspension imposed on Feb. 25. 2014.
The parties stipulated to Agency Exhibits 1 - 7, 9, and 10. Exhibit 8. pp. 1-2, was admitted for the
limited purpose of identifying 2013 customer service complaints discussed with Appellant. Exhibit
A was admitted at hearing.
II. FINDINGS OF FACT
Appellant has been a Parking Magistrate since 2001. The Parking Magistrate's Office is a
division of the Denver County Court, and provides those issued parking tickets the opportunity to
be heard by a magistrate on a walk-in basis. Citizens ore issued a number and wait for it to be
called. They are then brought by a security officer to one of five magistrates, who rotate in onehour shifts on the bench. After hearing citizens' evidence or explanation, magistrates may offer
a reduced fine based on that information. They also render decisions if the matter is not
resolved by plea disposition.
This discipline arose from a Jan. 3. 2014 incident when Appellant left the bench fifteen
minutes early after declining to serve a citizen brought to his hearing room. Appellant admits
the facts underlying the discipline. but argues that the incident did not warrant a five-day
suspension.
On Friday, Jan. 3, 2014. Appellant was assigned to Hearing Room A from 2 to 3 pm. At
2:45 pm, Appellant was on the computer finishing his written findings for the hearing just
concluded. A security officer entered with a customer who had been waiting in the lobby. As

they entered, Appellant told the security officer that his bench time was up. The security officer
then escorted the customer out of the hearing room and back to the lobby. Parking Magistrate
Supervisor Anita Klein was in the hallway at the time. When Appellant left the hearing room, she
asked him what he was doing. Appellant told her that his time on the bench was over. Klein
pointed out that it was not yet 3 pm. Appellant apologized and retook the bench. He called
the customer bock to the hearing room and expressed regret for his mistake. The customer
readily accepted his apology, and Appellant conducted the hearing for the customer.
The following Monday, Klein met with Appellant to discuss the matter. As Appellant
recalled their discussion at hearing, he told Klein that he "made a dumb. stupid mistake. My
error was I forgot that all the parking magistrates were present. I think Anita Klein told me the
real mistake was not helping the person in front of you. I said that when there's a rotation of
bench times, the next parking magistrate up should be ready to help. or words to that effect. "
He testified that his primary mistake was "my bench time, and not serving the customer." Klein
informed him that his actions also did not promote good teamwork. (Appellant, 9:43 am.)
After considering Appellant's statements at the pre-disciplinary meeting and reviewing his
employment history, Klein issued a five-day suspension. She based that action on her conclusion
that Appellant needed serious discipline to change his behavior, since a one-day suspension
had just been issued in November for inadequate customer service. (Exh. 3.)
Klein was appointed as supervisor of the Parking Magistrate's Office in May, 2013. Shortly
after she arrived, Klein received two complaints about Appellant in rapid succession. She read
his file to determine the kind of support teaching or discipline he hod received up to that time,
and observed that "customer service hod been a real issue for his lost three years." Appellant
had received two written reprimands and a Performance Improvement Plan (PIP) for customer
service issues in 2011 and 2012. (Exhs. 4 - 6.)
Klein testified at length about her efforts to coach and train Appellant from May to
December, 2013. Klein described Appellant as cooperative and "very collaborative" during their
coaching sessions. She concentrated her efforts on teaching him to be aware of his own
reactions, and to become a better and more positive listener. Klein observed that customer
complaints against Appellant declined after a few months of training. However. Appellant's
abrupt and rude treatment of parties during two hearings on Sept. 18, 2013 led to a one-day
suspension imposed on Nov.27.2013. (Exh. 3.) A month later, the incident leading to this
discipline occurred.
Klein was disappointed that her coaching efforts had produced only intermittent
improvement in Appellant's customer skills. Klein was also concerned by the years-long pattern
of unsatisfactory treatment of citizens, as well as Appellant's attempts to mitigate the seriousness
of the incident during their discussions. She concluded that he did not yet understand the
importance the Agency placed on providing excellent customer service. (Klein, 11: 15 am.)
Deputy Court Administrator William Heaney confirmed that the Denver County Court considers
treatment of customers its most important focus. since it reflects on the public image of the court
system. He participated in the disciplinary decision, and agreed with the five-day suspension
because past corrective actions had failed to correct the pattern of improper behavior.
(Heaney, 5/22/14, 9:27 am.)
Ill. ANALYSIS
The Agency bears the burden to establish the asserted violations of the Career Service
Rules by a preponderance of the evidence, and that the five-day suspension was within the

,

range of discipline that can be imposed under the circumstances. In re Carter, CSB 87-09. 2
(7 /1 /2010.)
A. VIOLATION OF DISCIPLINARY RULES
1. Neglect of duty under CSR § 16-60 A.
In order to prove a violation of this rule. an agency must prove an employee failed to
perform a job duty he knew he was obligated to perform. In re Serna. CSB 39-12. 3-4
(2/28/14). citing In re Compos. CSB 56-08 (6/18/09).
The Agency presented evidence that Appellant failed to serve a customer that
appeared in his hearing room. Appellant does not deny that he told the security officer that
his bench time was up. causing the officer to return the customer back to the waiting area.
Appellant readily admitted to Klein that he had failed to check the time. In addition.
Appellant admitted that he was required to serve customers who appeared in front of him.
regardless of the time. Despite the short length of the delay and the customer's gracious
reaction. Appellant did neglect his duty to conduct hearings. both because he refused to
serve a customer and because he left the bench fifteen minutes before his shift was
concluded.
2. Carelessness in the performance of duties under CSR § 16-60 B.
Carelessness is proven by work performance conducted in an unsatisfactory manner. In
re Gomez. CSA 02-12, 3 (5/ 14/ 12). The Agency did not explain the basis for its conclusion that
Appellant performed his duty to conduct hearings in a careless manner. In the absence of
such an explanation. the evidence does not support a finding that his actions were both a
neglect of duty and an unsatisfactory performance of his duty. I find that the Agency did not
establish a violation of this rule.
3. Failure to do assigned work. § 16-60 J.
Under the second section of this rule. an employee is prohibited from failing to do
assigned work which he is capable of performing. In re Mounjim. CSA 87-07, 7 (7/10/08),
affirmed CSB 1/8/09. Work that is merely careless does not thereby also violate this rule. In re
D' Ambrosio, CSA 98-09. 7 (5/7/ 10).
Again. the Agency presented no evidence as to why it found Appellant's actions a
failure to perform his duty to hold hearings in parking citation matters. It might be argued that
the same actions that proved neglect also prove this violation. However, this rule has been
interpreted to prohibit a failure to perform a specific assigned duty rather than the general work
of a position. In re Mounjim. CSA 87-07, 7 (7 /10/08). Here. Appellant did not decline to perform
a specific task. but simply turned back a customer referred to him in the ordinary scope of his
work as Parking Magistrate. His supervisor's later statement that his time was not up could be
construed as a specific assignment to coll back and serve the departed customer. Since
Appellant obeyed that instruction, this evidence did not prove Appellant failed to perform that
assignment.

4. Failure to maintain satisfactory work relationships with co-workers or members of the
public. § 16-60 0
Conduct violates this rule if it would cause another person standing in the employee's
place to believe it would be harmful to others or hove a significant impact on their working
relationship. In re Burghardt, CSB 81-07, 2 (8/28/08).
The evidence does not highlight on action that would be deemed harmful to
Appellant's working relationships with others. The customer was delayed only a few minutes in
having his matter heard, and he did not complain about that short delay. Klein pointed out
that the customer's forgiveness did not mean he was not harmed by being abruptly returned
to the waiting area. However, there is no evidence that this minor incident could be foreseen
to cause damage to their relationship. In fact the customer's quick acceptance of
Appellant's apology indicates that he was not unduly offended by the event.
In addition, the evidence is undisputed that Appellant and Klein continue to work
amicably together. At hearing, Klein expressed that she values Appellant as a co-worker and
appreciates his administrative skills, professionalism. humor, and willing acceptance of
correction in order to become a better magistrate. Her issue rather is "a specific set of
behaviors" that hove been resistant to change. (Klein, 10:40 am.) Similarly, Appellant testified
that his interactions with others "have significantly improved" based on their ongoing
conversations about the customer service issue. (Appellant, 10:01 am.) There is no support in
the record for a finding that the incident adversely affected relationships within or outside the
Magistrate's Office.
5. Conduct prejudicial to the department or that brings disrepute on the city, § 16-60 Z
Section 16-60 Z is violated by employee conduct that results in actual harm to the
agency's mission, and/or actual harm to the City's reputation or integrity. In re Jones, CSB 8809A (9/29/10). affirming In re Jones, CSA 88-09 (5/11/10). Evidence of potential harm is
insufficient to prove actual harm to the Agency's mission or to the City's reputation under this
rule. See In re Blan, CSA 40-08, 6 (7 /31 /08).
The only evidence about the effects of Appellant's conduct on others is summarized in
the above section on CSR§ 16-60 0. None of that evidence persuades me that Appellant's
actions caused actual harm to the Agency's mission or to the City's reputation or integrity. As
a result. this violation was not established at hearing.

B. DEGREE OF PENALTY
Appellant immediately and consistently admitted that he sent a customer back to the
waiting area and left the bench early. He appealed the d iscipline because he believes a fiveday suspension was disproportionate to the relatively minor nature of the misconduct.
The level of discipline under the Career Service Rules must be based on both the nature
of the offense and the amount believed necessary to correct the behavior. CSR§ 16-20.
Appellant's neglect of duty was indeed negligible in some respects. However, his supervisor
testified that her decision to impose a five-day suspension was based on his failure to remedy a
pattern of deficient customer service despite the Agency's efforts to bring his conduct into
conformity with its performance standards. Since 2011, Appellant hos received two written

reprimands, a one-day suspension, and a PIP for this same issue. In addition. he met in seven
individual coaching sessions with his supeNisor to help him develop good listening skills and
control his reactions. (Exh. 3-3.) In imposing a longer suspension. the Agency strongly weighed
the fact that Appellant had received a one-day suspension for inadequate customer seNice a
mere five weeks before this incident.
Given all of these circumstances, it was not unreasonable for the Agency to conclude
that this ingrained course of conduct would not be broken by a similarly short suspension. In
fact. both Appellant and his supeNisor testified that Appellant's conduct as a magistrate has
improved considerably since this discipline. I find that the decision to impose a five-day
suspension was within the range of discipline that could be imposed by a reasonable
administrator based on the proven rule violation. neglect of duty.

Based on the foregoing findings of fact and conclusions of law, the administrative
action dated February 26. 2014 is AFFIRMED.
Doted this 3rd day of July, 2014.
Valerie McNaughton
Career SeNice Heari

NOTICE OF RIGHT TO FILE PETITION FOR REVIEW
You may petition the Career SeNice Board for review of this decision. in
accordance with the requirements of CSR § 19-60 et seq., within fifteen calendar days
after the date of mailing of the Hearing Officer's decision, as stated in the decision's
certificate of delivery. See Career SeNice Rules at www.denvergov.org/csa. All
petitions for review must be filed with the:
Career Service Boord

c/o OHR Executive Director's Office
201 W. Colfax Avenue. Dept. 412, 41h Floor
Denver, CO 80202
FAX: 720-913-5720
EMAIL: CoreerSeNiceBoordAppeols@denvergov .orq
Career Service Hearing Office

201 W. Colfax, 1st Floor
Denver, CO 80202
FAX: 720-913-5995
EMAIL: CSAHearings@denvergov.org.
AND opposing parties or their representatives, if any.

