
CIVIL SERVICE COMMISSION, CITY AND COUNTY OF DENVER, COLORADO 
_______________________________________Case Nos. 11 CSC  01-02 
 
In the matter of: 
 
David Torrez (86023) 
Officer in the Classified Service of the Denver Police Department 
   Petitioner    
 And 
 
Jose Palomares (00133) 
Officer in the Classified Service of the Denver Police Department 
   Petitioner 
 
______________________________________________________________ 
 

FINDINGS, CONCLUSIONS, DECISION AND ORDER 
______________________________________________________________ 
 
 Pursuant to Rule 12, Sec. 4.B., an en banc panel of three hearing 
officers, Daniel C. Ferguson, Lawrence B. Leff, and Rhonda L. Rhodes, 
presided over the evidentiary hearing in the instant matter.  Daniel C. 
Ferguson served as the Chief Hearing Officer for administrative purposes by 
agreement of the panel.  The Hearing was held in this appeal on September 
12, 14, 15, 21, and 28, 2011.  Donald Sisson, Esq., and Nikea T. Bland, Esq. 
represented Petitioners.  The City and County of Denver and Former Manager 
of Safety Mary Malatesta were represented by Assistant City Attorneys 
Franklin A. Nachman, Esq., and Jennifer L. Jacobson, Esq.  
 

THE APPEAL 
 Pursuant to Departmental Orders of Disciplinary Action in Case No. 
P2010 01 088, dated March 14, 2011, the Manager of Safety ordered that 
Petitioners David Torrez and Jose Palomares be disciplined as follows: 

That pursuant to the authority vested in me by the Charter of the City and 
County of Denver, the Order of Discipline recommended by the Chief of 
the -Police Department of the City and County of Denver is approved.  
You are hereby dismissed from the Classified Service for violation of RR-
112.2 of the Operations Manual, Commission of a Deceptive Act.  
Furthermore, you are hereby suspended without pay for ten (10) days for 
violation of RR-102.01, duty to Obey Departmental Rules and Mayoral 
Executive Orders, as it pertains to OMS 204.01, Police Pursuits; and 
suspended without pay for ten (10) days for violation of RR-117, 
Disobedience of an Order, for a total of twenty (20) days suspended 
without pay.  This dismissal from the Classified Service of the Denver 
Police Department is effective immediately. 

 
 



 
The rules and regulations at issue in this appeal are as follows: 
 

RR-112.2 Commission of a Deceptive Act: 
In connection with any investigation or any judicial or administrative 
proceeding, officers shall not willfully, intentionally, or knowingly commit a 
materially deceptive act, including but not limited to departing from the truth 
verbally, making a false report, or intentionally omitting information.   
 
RR-102.01 Duty to Obey Departmental Rules and Mayoral Executive 
Orders 
Officers shall obey all Departmental rules, duties, procedures, instructions, 
and orders; the provisions of the Operations Manual; and Mayoral Executive 
Orders.    
--- 
As it pertains to 204.01, Police Pursuits. 
204.01 Police Pursuits 
(1)  Denver Police Department Pursuit Policy 

a. The policy of the Denver Police Department is to balance the need for immediate 
apprehension of a suspect with the need to protect the public from danger caused by 
the pursuit.  All officers are reminded that their basic responsibility is to the public.  
When the danger of a pursuit exceeds the value of an immediate apprehension, public 
safety shall be paramount.  
 
b. A police vehicle pursuit may be engaged when an officer has probable cause to 
believe that crime, as described by Colorado Revised Statutes, has been committed 
and has reasonable suspicion to believe the person being pursued committed that 
crime.   
 
c. Justification for engaging in a police vehicle pursuit must be limited to the facts 
known by the officer at the time a decision is made to engage in such pursuit.  
Information not established as fact at the time the pursuit is engaged, no matter how 
compelling, cannot be considered later, in determining whether the pursuit was justified.  
Officers are authorized to engage in police vehicle pursuits only in the following 
circumstances: 
 

1.  When a suspect’s action while operating a motor vehicle, prior to an attempt 
to stop him or her involve such flagrant and dangerous behavior as to create a 
compelling need to attempt to stop the violator. 

a. A compelling need is established when facts or circumstances are clear 
and  convincing that a suspect’s actions are so dangerous that they 
present an  
 imminent threat of serious bodily injury or death. 
b. A Compelling need does not include the following: 

1.  The mere act of fleeing, no matter how recklessly. 
2.  Traffic infractions and licensing violations. 
3.  DUI, careless driving, and Hit & Run not resulting in serious 
bodily injury or death 
4.  Property crimes including auto theft and joy riding. 
5.  Attempted vehicular assault 
6.  Any crime that does not meet the conditions of Section 2 below. 
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RR-117 Disobedience of an Order 
 Officers shall obey an order lawfully issued by a supervisory or command 
officer. 
 Petitioners timely appealed their discipline in the above-referenced 
cases.  In their closing argument Petitioners contend that:  
 
1. The evidence does not support the Manager of Safety sustaining findings 
that both officers violated RR-102.1, Duty to Obey Departmental Rules and 
Mayoral Executive Orders as it pertains to DPD Rule 204.1 Police Pursuits;  
 
2. The evidence does not support the sustaining of violations of RR-117, 
Disobedience of an Order; and, 
 
3. The evidence does not support a finding that either Petitioner violated RR-
112.2, Commission of a Deceptive Act.   
 
 Respondent contends that Petitioners broke departmental rules relating 
to pursuits, blatantly disobeyed a supervisor’s reasonable order without 
justification, and repeatedly lied during the IAB investigation and in this 
hearing.  Respondents request that the Manager’s Order of Discipline be 
sustained.   
 

 
FINDINGS OF FACT 

 
 On January 26, 2010, at about 2:45 p.m., Petitioners received direction 
to investigate a noise complaint in the 1800 block of South Zuni Street in 
Denver, CO.  While going to that location Petitioner Palomares observed a 
Jeep SUV with the driver’s window open.  Due to the cold weather, Palomares 
testified this drew his attention to the Jeep SUV.  The patrol officer continued 
on his assignment while also checking the license plate of the Jeep.  Officer 
Palomares learned the Jeep was reported as stolen.  Finding nothing further to 
investigate on the noise complaint, Petitioner Palomares informed Petitioner 
Torrez about the stolen Jeep he observed.  While leaving the area of the noise 
complaint, at about 2:47 p.m., Petitioner Palomares saw the Jeep proceeding 
west on Jewell Avenue and running the stop sign at Clay and Jewell.  With 
Petitioner Palomares behind him, Petitioner Torrez proceeded to follow the 
Jeep SUV.  Officer Torrez stated that he activated his emergency lights and 
siren before Federal Boulevard at about Dale Street.  Officer Palomares stated 
he did not activate his lights and siren until Grove Street, west of Federal 
Boulevard.  Petitioner Palomares admitted he was exceeding the speed limit 
after Clay Street.   
 
 At this time, DPD Officer Jon Dennis was beginning his shift, and turned 
north from Evans Avenue onto Federal Avenue.  Officer Dennis heard over his 
radio that officers were following a stolen vehicle on Jewell Avenue, 
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approaching Federal Avenue.  As he approached Jewell Avenue, Officer 
Dennis could hear the sirens of the police cars, and stopped short of the 
intersection.  He observed the Jeep SUV, followed by the two police cars, 
pass through the intersection proceeding west on Jewell Avenue.  Officer 
Dennis testified he lost sight of the vehicles after they passed Hooker Street 
on Jewell.  When the light on Federal turned green, Officer Dennis proceeded 
north on Federal, leaving the area. 
 
 Petitioners continued west on Jewell Avenue at speeds admittedly in 
excess of the speed limit, but neither was able to give their exact speeds.  
Petitioner Torrez admitted that at various times his speed on West Jewell was 
between 30 and 70 mph.  The record includes conflicting testimony regarding 
when and for how long the two officers proceeded with their lights and sirens 
activated.  Because the Jeep SUV was speeding through a school zone 
located at Jewell Avenue and Hooker Street, Petitioners both stated that they 
used their lights and sirens to warn pedestrians and other vehicles in the area 
of the speeding Jeep SUV.  
  
 At some point Officer Doug Watson heard the radio transmissions and 
proceeded toward Jewell Avenue from the north. He observed the Jeep SUV, 
with a police car following.  Officer Watson observed the Jeep and a police car 
pass in front of him going westbound on Jewell Avenue.  Officer Watson 
turned west behind a police vehicle to follow and assist but when he heard the 
order to stop the pursuit, he turned off his lights and siren.  Officer Watson 
continued to follow the police vehicle and the Jeep SUV, and testified that he 
saw the tail of a police vehicle when he turned south on Wolff Street.  Officer 
Watson also testified that he did not see any police vehicles west of Wolff 
Street on Jewell Avenue.  Upon arriving at Evans and Wolff, he observed 
another police car making a three point turn on Evans Avenue.  The record is 
unclear, but this could have been Petitioner Palomares.  He then saw a police 
car and the suspect vehicle stopped in the yard of the home on the northeast 
corner of Winona and Evans.  Officer Watson testified that he did not see the 
collision between the Jeep SUV and the police vehicle.  The recorded dispatch 
calls reveal that this incident ended at about 2:57 p.m. 
 
 Petitioner Palomares, who was following both Officers Torrez and 
Watson, testified that he saw two police cars coming toward him east bound 
on Jewell Avenue with lights on.  At the hearing he testified that he was not 
given the opportunity to put this information into his first statement regarding 
this event.  Petitioner Palomares described that he prepared his first statement 
in his car at the scene at the direction of Sgt. Archuleta. Petitioner Palomares 
further stated that he thought he had turned south on either Vrain or Winona 
Street, in an attempt to recover the Jeep SUV, should the driver abandon the 
vehicle.   
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 Petitioner Torrez testified that another police car coming from the north 
pulled in front of him on Jewell Avenue, but that it turned away to the north 
after about two blocks.  This vehicle remains unidentified in the record.  
Petitioner Torrez further testified that he was at Jewell Avenue and Perry 
Street when dispatch inquired whether he was engaged in a pursuit.  
Petitioner Torrez stated he did not respond to that question and that at this 
point, dispatch ordered to “shut down and let it go.”  Petitioner Torrez testified 
he did as directed.   
     
 The record reveals that when Petitioners’ vehicles were at approximately  
Perry Street, Sgt. Richard Seeley came over the dispatch radio and ordered 
Petitioners to stop their pursuit.  Both Petitioners stated that they followed the 
Sergeant’s order.  However, both Officers admitted that they continued in the 
direction the Jeep SUV had taken.  Petitioner Torrez stated that after he 
ceased the pursuit, he observed police vehicle lights traveling eastbound on 
Jewell Avenue, west of Wolff Street.  Petitioner Torrez stated he accelerated, 
proceeding west, to enable him to assist should the eastbound police car 
apprehend the Jeep SUV.  Petitioner Torrez admitted that he may have been 
driving at 70 mph at this point.  This police car remains unidentified in the 
record.  Petitioner Palomares testified that he was acting to provide officer 
cover for Petitioner Torrez throughout this incident.   
 
 Petitioner Torrez stated that he lost sight of the Jeep SUV on Jewell 
Avenue, and turned south on Wolff Street, intending to return to the Police 
Station.  Petitioner Torrez described that after turning east on Evans Avenue, 
from Wolff Street, he saw a police vehicle with emergency lights on coming 
east on Evans Avenue from Sheridan Boulevard.  He further testified that the 
Jeep SUV came up from behind him on the passenger side of his police car 
and collided with him.  According to him, the driver of the SUV attempted to 
force him into a light pole on the northwest corner of Evans and Winona 
Streets.  He did not know where the unidentified eastbound police car on 
Evans went.  Following the collision both the Jeep SUV and Torrez vehicle 
came to rest in the yard of the home on the northeast corner of Evans Avenue 
and Winona Street.  Officer Torrez jumped from his vehicle to apprehend the 
suspect driver of the Jeep SUV, but the driver was not in the vehicle. When 
other Officers arrived on the scene they found the driver in the street. 
Apparently he had jumped from the vehicle at some point.  The driver was 
subsequently placed under arrest at the scene. 
   
 Respondent called Joseph Burham, a civilian witness who lives at 1900 
S. Wolff Street.  Mr. Burham testified that he was working in his garage when 
he heard the screeching of tires and walked out of his garage to investigate.  
He said that he saw a Jeep SUV nearly run up into the front yard across the 
street from his home and that two police cars were following the Jeep.  Mr. 
Burham swore he watched the vehicles until they went over the hill to the 
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south on Wolff Street toward Evans Avenue.  Mr. Burham testified that some 
minutes later he saw a police car go east on Jewell Avenue.   
   
 Sgt. Richard Seeley testified that he was working in the Station and 
monitoring the dispatch radio as was his practice.  The Sergeant stated that 
when he heard Petitioner Torrez transmit his location of Federal Boulevard 
and Jewell Avenue following a stolen Jeep SUV, he could hear sirens.  Sgt. 
Seeley declared he realized that Petitioner Palomares was also involved in the 
pursuit of the Jeep SUV.  The Sergeant stated officers are not required to 
request permission to engage in a pursuit, but continued that Officers are 
subject to policy.  He identified OMS 204.01 Police Pursuits as the pursuit 
policy for which the Officer are responsible.  Sgt. Seeley explained the pursuit 
policy requires officers to have the necessary knowledge prior to engaging in 
pursuit, and cannot rely on anything learned after initiating a pursuit.  Sgt. 
Seeley testified the information he heard that day did not reveal a compelling 
need for pursuit.  The Sergeant stated he called off the pursuit and continued 
to monitor the dispatch radio.  Sgt. Seeley stated that he went to the scene of 
the accident after Petitioner Palomares reported the suspect had baled at 
Winona Street and Evans Avenue and was in custody, and the officers had 
called for a supervisory cruiser to respond to the accident.    
 
 When he arrived at the scene, Sgt. Seeley saw Sgt. Dave Archuleta.  
The Sergeant reported he also saw Officers Tom Raspanti, Doug Watson, and 
Petitioners Torrez and Palomares, as well as one person in custody.  Sgt. 
Seeley testified that when he spoke with the Petitioners at the scene, 
Petitioner Torrez did most of the talking.  According to the Sergeant, Torrez 
told him he had ceased the pursuit, and had turned south on Wolf and east on 
Evans to go back to the Station.  The Sergeant said Petitioner Torrez stated 
the suspect vehicle came from behind him and on his right, and attempted to 
force Torrez’ patrol car into a light pole.  Sgt. Seeley reported Petitioner Torrez 
stated both vehicles ended up in the yard on the northeast corner of Evans 
Avenue and Winona Street.  Sgt. Seeley testified that Petitioner Torrez said 
that Sgt. Archuleta was angry and had threatened the Officer about the event.  
Sgt. Seeley testified that Sgt. Archuleta was not involved in his conversation 
with Petitioner Torrez, and that he did not observe any tension between Officer 
Torrez and Sgt. Archuleta that required his intervention.   
 

Sgt. Seeley testified when he observed the damage to Officer Torrez’ 
police vehicle and the suspect Jeep SUV, he found that the Petitioners’ 
statements to him did not explain the damage to the vehicles  The Sergeant 
testified the damage must have occurred in some other way, specifically the 
damage to the Jeep SUV passenger side and the right front wheel rim.  During 
his testimony Sgt. Seeley identified debris from the collision between 
Petitioner Torrez vehicle and the Jeep SUV, as shown in accident scene 
pictures, Ex. 6, H-22 through H-35.  During cross-examination the Sergeant 
stated that the damage to the vehicles appeared to him to indicate that 
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Petitioner Torrez had attempted a PIT maneuver at the Wolff and Evans 
location. 

   
 Respondent offered Ex. 5-398 to 404, and 406 to 411, identified as 
printouts of GPS information from the computers retrieved from the Petitioners’ 
patrol cars driven on the date of the incident.  The Hearing Panel received 
these exhibits for limited purposes.  Respondent Counsel argued on the 
record and in a separate Legal Memorandum for the receipt of these exhibits 
in their entirety to show the speed and direction of Petitioners’ police vehicles 
during this pursuit.  Petitioners objected to the receipt of the GPS evidence, 
both on the record and in an opposing Legal Memorandum.  Respondent did 
not offer GPS evidence regarding any other police vehicles to establish 
whether or not other vehicles were involved in this incident. 
   
 In support of the GPS records, Respondent’s called Jon Manna, an 
Electronic Engineering Bureau Supervisor, City and County of Denver.  Mr. 
Manna testified that Sergeant Lucero from IAB asked him to analyze GPS 
data from Petitioners’ police vehicles regarding this incident.  Mr. Manna 
testified he received the computer laptops from the vehicles and extracted the 
information from them using a program on his own computer.  The Supervisor 
explained some 25 satellites monitor the earth; the GPS receivers installed in 
all DPD police vehicles in 2008 receive signals from these satellites; that 
signals from three satellites triangulate to provide the data in the receiver 
modems; and that a log file on each vehicle’s computer stores the data from 
the receiver modem. 
   
 Mr. Manna testified that on some 20 occasions he has received requests 
to extract data GPS data from police vehicles for the purpose of confirming 
DPD Officer locations.  Respondent’s Ex. 5-396 is a February 2, 2010 email to 
IAB Sgt. Jaime Lucero acknowledging the IAB request in this case for Mr. 
Manna to provide GPS tracking data on this incident.  The email from Mr. 
Manna requested that Sgt. Lucero obtain the laptop computers from the 
Petitioners’ vehicles and provide the computers to Mr. Manna in order for him 
to extract the data.  Mr. Manna testified  he took the computers and 
downloaded the original files which contained GPS points of locations 
throughout the time the cars were in operation on the date in question.  He 
described how he then input the retrieved information into a spreadsheet 
program, from which he created Ex. 5-398 to 5-403 for Petitioner Torrez’ 
vehicle, car 432, and Ex. 5-406 to 5-411 for Petitioner Palomares’ vehicle, car 
431.  Mr. Manna testified that he created a disc from the original data, which 
was a text file of data received from satellites at 4-6 second intervals, showing 
DATE/TIME in (YYMMDDHHMMSS) order, latitude and longitude coordinates, 
and SPEED and HEADING of vehicle.   
 
 Respondent then called Christine Wyckoff, Director of the Data Analysis 
Unit for the City of Denver.  Ms. Wyckoff testified about Exs. 5-48 and 49.  
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According to her, she received a disc containing data reflected in Exs. 5-398 to 
404, and 406 to 411, and received a request to map that data.  Ms. Wyckoff 
swore she used ARCH DIS, an ESRI program which allows for display of data 
onto maps.  Ms. Wyckoff testified that she laid a street file on the computer 
screen and then overlaid the data coordinates from the disc she had received 
onto the map.  The Hearing Panel received the exhibits for a limited purpose 
as to the data that Ms. Wyckoff received, the manner in which she 
manipulated that data, and the exhibits produced from the data.  Respondent’s 
and Petitioners’ Legal Memoranda addressed the issue of admissibility of the 
GPS evidence.    
 
 

LEGAL ANALYSIS AND CONCLUSIONS 
 

 The Offer of GPS Evidence 
 

 Electronic Engineering Supervisor Jon Manna testified as to the offer of 
Respondent’s GPS evidence, Ex. 5-398 to 404, and 5-406 to 411, and Christine 
Wyckoff testified to her creation of Ex. 5-48 and 5-49. Petitioner objected to the 
admission of this evidence for the purpose of establishing the course and speed 
of the police vehicles involved in this incident.  The Hearing Panel considered the 
proffer of these Exhibits as that of technical or scientific evidence subject to the 
requirements of CRE 702.  In determining whether proffered technical or 
scientific evidence is reliable under evidence rule governing expert testimony, a 
trial court should consider (1) whether the scientific principles as to which the 
witness is testifying are reasonably reliable, (2) whether the witness is qualified to 
opine on such matters, and (3) whether the information would be helpful to the 
fact finder.  In the instant matter the Respondent has failed to prove either factor.  
People v. Shreck, 22 P.3d 60, 67-68 (2001) 

The Hearing Panel admitted the documents for the limited purpose of 
showing only that they were part of the IAB investigation. Having considered 
both parties legal memoranda and closing arguments, the Panel adheres to its 
ruling regarding these exhibits. To establish a chain of custody for GPS 
evidence, trial counsel must be able to show: the accuracy and reliability of the 
original source data; the accuracy of the source data entered into the 
computer; the reliability and capability of the computer hardware and software; 
the method(s) used to produce the GPS evidence; and the reliability of the 
GPS evidence presented before the court.  Witnesses called to authenticate 
GPS evidence should be familiar with the specifications; hardware and 
software applications and systems operation; and the process used to create 
GPS evidence.  
 
 Further, courts generally consider data files stored in computers and 
output generated from those data files (such as maps, charts, and diagrams) 
as out-of-court statements.  If offered in court to prove the truth of what the 
printouts assert, courts generally deem the printouts as hearsay.  While such 
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evidence could be found admissible as business records, Respondent failed to 
show that the records offered herein where regularly kept business or public 
records.   
  

The Hearing Panel finds that Respondent failed to: 1) provide the original 
evidence forming the bases for the exhibits, 2) prove a chain of custody of the 
original evidence, and 3) failed to show the reliability of the proffered evidence. 
 
 
 RR-112.2 – Commission of a Deceptive Act 
 
 Respondent contends that Petitioners departed from the truth, provided 
misleading statements, and were deceptive in their accounting of the facts 
surrounding the incident involved herein.  As noted above, RR-112.2 states 
that: “...officers shall not willfully, intentionally, or knowingly commit a 
materially deceptive act, including but not limited to departing from the truth 
verbally, making a false report, or intentionally omitting information.”    Counsel 
for Petitioners argues that the original charge under investigation, which 
Respondent informed Petitioners of on January 29, 2010, referred to a 
violation of RR-112.1 Misleading or Inaccurate Statements.  RR-112.1 states:  
“Officers shall not knowingly make a misleading or inaccurate statement 
relating to their official duties.”  This is a Category D violation and Level 5 
discipline for a first violation.  However, a proven violation of RR-112.2 is a 
Category F violation of the Matrix, which calls for termination.  To rise to this 
level of discipline the violation must: 
 

 “…constitute(s) a willful and wanton disregard of department values; or 
involve(s) any act which demonstrates a serious lack of the integrity, 
ethics or character related to an officer’s fitness to hold the position of 
police officer; or involve(s) egregious misconduct substantially contrary 
to the standards of conduct reasonably expected of one whose sworn 
duty is to uphold the law;…”    Denver Police Department Discipline 
Handbook, Appendix F, (October 1, 2008) 

 
At issue is whether the actions of Petitioners during the investigation of this 
incident rose to the level of a Category F violation of RR-112.2.    
 
 Contrary to the Petitioners’ contention, the Panel finds the two Officers  
engaged in a pursuit of the Jeep SUV.  Petitioner Torrez admitted that he had 
activated his emergency lights and siren on Jewell Avenue while westbound 
prior to reaching Federal Boulevard.  Petitioner Palomares was following 
Torrez.  Officer Jon Dennis heard sirens as he approached Jewell Avenue, 
and observed the Jeep SUV and the two police cars cross the intersection 
westbound with their emergency equipment activated.  Officer Dennis waited 
for the light to turn green before he continued northbound on Federal 
Boulevard.  The Panel does not find the Petitioners’ testimony that they only 

 9



activated their emergency equipment to warn persons in the area of the school 
credible.   
 
 Further, Petitioners continued the pursuit beyond Perry Street, after Sgt. 
Seeley directed them to “shut it down and let it go”, or words to that effect.  
Both Petitioners admitted to continuing to follow a dust trail, as well as 
admitting to exceeding the speed limit.  Even excluding the GPS exhibits, 
other evidence and admissions show that the total elapsed time from the 
beginning of the pursuit to its conclusion at Winona and Evans Streets, a 
distance of some two miles, was approximately three minutes.  Further, after , 
Sgt. Seeley called off the chase at about Perry Street, Petitioner Torrez 
admitted that he exceeded the speed limit, allegedly to assist a fellow officer.   
This unidentified vehicle was the one Petitioner Torrez allegedly observed with 
emergency lights activated east bound on Jewell Avenue, west of Wolff Street.   
 
 Further Mr. Burham’s testimony confirms that Petitioner Torrez engaged 
in a pursuit.  The sound of tires outside his garage drew Mr. Burham’s 
attention, and he observed two patrol cars pass his home on the southeast 
corner of Wolff Street at Jewell pursuing the Jeep SUV southbound on Wolff 
Street toward Evans Avenue.   
 
 The Panel does not find Petitioner Palomares testimony, that he was 
never engaged in a pursuit, credible.  Petitioner Palomares said he followed 
Officer Torrez and the dust trail of the Jeep SUV, and then continued his 
pursuit when he turned south on Vrain Street from Jewell Avenue, allegedly to 
look for the possibly abandoned Jeep SUV.  Petitioner Palomares arrived at 
Winona Street and Evans Avenue at approximately the same time as 
Petitioner Torrez and the Jeep SUV.   
 
 If the Panel were to find Petitioner Torrez’ testimony credible, it would 
have to find  the suspect Jeep SUV which he had been pursuing, and with 
which he allegedly had lost contact, had, in some unknown manner, reached a 
point on Evans Avenue west of Wolff Street; had avoided capture;  and then 
proceeded east on Evans; and attempted to force a police car into a light pole.  
This scenario is not credible. 
 
 Petitioner Torrez testified that when Sergeant Archuleta arrived at the 
scene  of the accident at Winona and Evans, Sgt. Archuleta made a statement 
to Petitioners to the effect that “they had better have a damn good reason for 
this.”  Sgt. Archuleta admitted he made this statement.  Sgt. Archuleta testified 
that when he asked Petitioner Torrez what happened, and told Torrez that he 
had difficulty understanding his explanation of the accident, Petitioner Torrez   
responded, it not was not difficult to understand.  According to Sgt. Archuleta 
when Torrez replied the situation was not difficult to understand, the Sergeant 
advised Petitioner Torrez not to talk to him in that manner.  Sgt. Archuleta 
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acknowledged there was tension at the scene of the accident, and he believed 
Petitioner Torrez was insolent toward him.   
 
 Sgt. Archuleta was the first supervisor on the scene, followed by 
Sergeant Richard Seeley.  Both Sergeants testified that upon arriving on 
scene they asked for explanations of the event from Petitioners.  The 
supervisors further testified that the explanations given to them were not 
consistent with the observable evidence.  Both Sergeants made their own 
assessments of the incident, including reviews of the route of the pursuit to 
attempt to establish a better picture of the event.  The Sergeants discussed 
their concerns with Traffic Investigation Bureau officers who had come to the 
scene, and informed Lieutenant Hall of their concerns.  Lt. Hall determined to 
conduct Garrity interrogations with the Petitioners later that evening.  
Subsequent to both Petitioners’ execution of the Advisement Pursuant to 
Internal Investigation forms, IAB conducted interviews.  These interviews were 
not admitted into evidence.  
    
 As part of the IAB investigation, Lt. David Afshar prepared a document 
which appears in the record as Ex. 5-100 to 5-127.  This chart includes 
comparison charts showing the alleged conflicting statements Petitioners 
made during various stages of the incident investigation. Manager of Safety 
Malatesta testified to her reliance on the Afshar documentation in reaching her 
conclusion that Petitioners violated RR-112.2.   
 

This Panel finds that Respondent failed to present sufficient evidence to 
support finding violations of RR-112.2.  Respondent presented substantial 
testimony from superior officers in the Denver Police Department giving their 
interpretation of the evidence in this incident.  The supervisors’ conclusions 
from the damage to Petitioner Torrez’ police car and to the Jeep SUV led the 
supervisors to believe that Petitioner Torrez initially ran into the Jeep SUV.    
The Manager of Safety relied on these conclusions in her finding of this 
violation.  Petitioners, however, maintained that Castillo had run into Torrez. 

 
 RR-112.2 states in relevant part, that “…officers shall not willfully, 
intentionally, or knowingly commit a materially deceptive act.”  This particular 
section of the Rules and Regulations of the Disciplinary Handbook was a part of 
the 2008 revision. Therefore, guidance as to a definition of the terms to “willfully, 
intentionally, or knowingly commit a materially deceptive act” is minimal.  
However, as stated a RR 112-2 violation is a far more serious offense than 
“knowingly making a false or misleading statement” which RR 112.1 prohibits.  
Accordingly, this Panel must consider the three levels of mental culpability of RR-
112.2 describes, coupled with the requirement that the act be “materially 
deceptive.”   
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 First, the three mens rea definitions within RR-112.2 are strikingly similar 
to those delineated in the Colorado Revised Statutes for criminal offenses.  See 
e.g., Col. Rev. Stat. 18-1-501.  This statute states:   
 

A person acts "knowingly" or "willfully" with respect to conduct or to 
a circumstance described by a statute defining an offense when he 
is aware that his conduct is of such nature or that such 
circumstance exists. A person acts "knowingly" or "willfully", with 
respect to a result of his conduct, when he is aware that his 
conduct is practically certain to cause the result. 

 
Id. at (6).  The statute provides that “[a] person acts "intentionally" or "with intent" 
when his conscious objective is to cause the specific result proscribed by the 
statute defining the offense.”  Id. at (5).   
 
 Utilizing these definitions to RR-112.2 commission of a material deceptive 
act requires Respondent to prove one of the three levels of mental culpability by 
each Petitioner.  On these facts, in order to sustain this RR-112.2 violation 
against Petitioners Torrez and Palomares, Respondent had the burden to show 
that at a minimum each of the Officers was aware that his respective statements 
were of such a nature to cause (i.e., knowingly, willfully) a material deception 
during the investigation of this accident.  Under the more difficult “intentional” 
burden, Respondent must show that each of these Petitioners committed a 
material deception during the investigation of the incident with a conscious 
objective to deceive.   This Panel finds that Respondent failed to show that either 
Petitioner willfully, intentionally or knowingly committed a materially deceptive act 
during the investigation of the incident involving this accident.  No doubt 
Petitioners Torrez and Palomares’ statements could be characterized as false or 
misleading under RR-112.1, but the Manager of Safety did not consider that rule 
violation for either Officer.  This Panel finds the false or misleading statements 
Petitioners made during the course of the investigation did not rise to the high 
level of proof RR-112.2 requires of intent to materially deceive.   

 
 

 This Panel further finds that Respondent has failed to demonstrate that 
Petitioners’ statements were in “willful and wanton disregard of department 
values”, or demonstrated “a serious lack of [the] integrity, ethics or character”, 
or involved “egregious misconduct substantially contrary to the standards of 
conduct reasonably expected of one whose sworn duty is to uphold the law”.  
While Petitioners’ statements regarding whether they engaged in a pursuit of 
suspect Castillo (the driver of the SUV) were misleading and inaccurate, 
Petitioners were not charged with such a violation.  The alleged violation of 
RR-112.2 is therefore not sustained.   
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 RR-102.1 Duty to Obey Departmental Rules and Mayoral Executive 
 Orders, as it pertains to OMS 204.01, Police Pursuits 
 
 The Hearing Panel finds that Petitioners had not established a 
compelling need to justify the pursuit in this incident.  Further, the actions of 
the suspect in the Jeep SUV were not such flagrant and dangerous behavior 
as to create a compelling need to attempt to stop the suspect.  Finally, the 
definition of “Compelling Need” specifically excludes: “1.The mere act of 
fleeing, no matter how recklessly”, and “4. Property crimes including auto theft 
and joy riding.” 
 
 The Petitioners contentions that they did not engage in a pursuit is 
rejected.  OMS 204.01(2) Definitions, q. Pursuit, states:  
 

“Following a vehicle, whether accomplished with or without red lights on 
and siren sounding, whose driver is attempting to elude, either by 
increasing the vehicle’s speed, or making some other over action 
designed to avoid apprehension will also be considered a pursuit.”   

 
Rather, Petitioners’ own testimony shows that the Jeep SUV took immediate 
action to flee when Officer Palomares first approached the vehicle before 
Jewell Avenue and Clay Street.  Specifically, Petitioner Palomares stated that 
the suspect almost clipped his police cruiser.  The suspect then violated the 
stop sign at Clay Street, driving in the wrong lane and then accelerated on 
Jewell Avenue proceeding through a school zone.  The suspect vehicle 
continued to accelerate thereafter, fleeing from the patrol cars.   
 
 Finally, Petitioners further violated the pursuit policy when they both 
continued to follow the Jeep SUV’s path after Sgt. Seeley issued the order to 
cease the pursuit.  The Panel finds that Petitioners violated this Rule. 
 
  
 RR-117 Disobedience of an Order 
 
 OMS 204.01(3) b.1 and 2, state that: “…all officers directly involved shall 
immediately stop all attempts to pursue;” and, “Officers shall not continue to 
follow the suspect vehicle.  Failure to comply with this section shall be deemed 
a violation of the pursuit policy.” 
  

Here, both Petitioners admit their conduct in continuing to “follow the 
dust trail” of the Jeep SUV.  Both admit continuing to turning off Jewell Avenue 
in order to search should the suspect abandon the vehicle.  Petitioner Torrez’ 
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excuse that he was proceeding to assist in a possible take down is without 
merit.  The order to cease the pursuit applied to all officers, and would have 
applied to any other officers supposedly but not shown to have been in the 
area.  The Panel finds that Petitioners violated RR-117.   
 

DECISION 
 

Petitioners did not violate RR-112.2, Commission of a Deceptive Act. 
 
Petitioners violated RR-102.1 Duty to Obey Departmental Rules and 
Mayoral Executive Orders, as it pertains to OMS 204.01 Police Pursuits. 
 
Petitioners violated RR-117 Disobedience of an Order. 

 
ORDER 

 
 The Panel does not sustain the March 14, 2011, Order of Disciplinary 
Action in Case No. P2010 01 088 regarding the violation of RR-112.2.  
 
 The Panel affirms the March 14, 2011, Order of Disciplinary Action in 
Case No. P2010 01 088 regarding the violations of RR-102.1 and 117.  

 
 
 

NOTICE OF APPEAL RIGHTS 
 
 Petitioner is hereby notified of his right to appeal the decision herein either to the 
Commission or directly to the District Court in accordance with the Colorado Rules of Civil 
Procedure currently in effect.  An appeal to the Commission shall be initiated by filing an 
original and one copy of a Notice of Appeal with the Commission within fifteen (15) calendar 
days of the date noted on the certificate of mailing/service of the Hearing Officer’s decision by 
the Commission, and promptly serving the Notice on the opposing party or counsel, including 
a certificate of service/mailing.   
 
 
 
Dated this 29th day of December, 2011 
 
 
 
 
/s/ Rhonda L. Rhodes /s/ Lawrence B. Leff  /s/ Daniel C Ferguson 
Rhonda L. Rhodes  Lawrence B. Leff  Daniel C. Ferguson 
Chief Hearing Officer Hearing Officer  Hearing Officer 
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