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INTRODUCTION 

The Manager of Safety (“Manager”) appeals the decision of a panel of three hearing 

officers (“Panel”) affirming and modifying the disciplinary order entered in this case.  

Specifically, the Panel sustained the Manager’s determination that Officer Saunders violated RR-

115.1 as it pertains to C.R.S. § 42-4-1301(1)(b), Driving While Ability Impaired, and C.R.S. § 

42-4-1401, Reckless Driving.  The Panel, however, also held that the Manager erred in 

categorizing Officer Saunders’ misconduct as a Category F violation and terminating his 

employment.  The Panel determined that under the Denver Police Department Discipline 

Handbook (“Handbook”), and the Disciplinary Matrix (“Matrix”) contained therein, the 

misconduct was properly classified as a Category D violation.  On that basis the Panel reduced 

Officer Saunders’ punishment to a 42 day suspension. 
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We reverse.  For the reasons set forth below, the Commission determines that in light of 

the particular facts and circumstances of this case, the Manager reasonably concluded that 

Officer Saunders’ misconduct constituted a Category F violation.  Accordingly, we reinstate the 

Manager’s disciplinary order and dismiss Officer Saunders from the Classified Service of the 

Denver Police Department.  

FACTUAL BACKGROUND 

The facts in this proceeding are not in dispute and the Commission adopts the evidentiary 

facts set forth in the Panel’s May 22, 2012 Findings, Conclusions, Decision and Order (“Panel’s 

Order”) which describes the underlying facts in great detail.  See Generally Panel’s Order at 2-

3.  For purposes of this decision, the Commission will briefly describe those facts relevant to our 

ruling.     

 On the night of June 17, 2010, Officer Saunders was playing pool and watching 

basketball at a local bar with a friend.  He was off duty at the time.  While at the bar, he 

consumed approximately three to five alcoholic beverages.  At the end of the evening, Officer 

Saunders and his friend left the bar.  Because the two men deemed Officer Saunders the 

“soberest person to drive home,” he got behind the wheel to drive them both home.  Hearing 

Transcript at 159:5-9 (Saunders) (Apr. 3, 2012). 

At approximately 10:52 p.m., Colorado State Patrol Trooper Edward Gawkoski stopped 

Officer Saunders for speeding.  When he was pulled over, Officer Saunders was travelling on 

Gun Club Road in Arapahoe County.  Trooper Gawkoski clocked Officer Saunders’ vehicle at 

143 miles per hour.  The section of Gun Club Road where Officer Saunders had been travelling 

was a two-lane road with no shoulder.  The posted speed limit was 55 miles per hour. 
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 During the traffic stop, Trooper Gawkoski noticed several signs indicating that Officer 

Saunders may have been intoxicated.  Upon questioning, Officer Saunders admitted that he had 

consumed alcohol that evening.  After performing inadequately on a series of roadside sobriety 

tests, Officer Saunders took a breath test which showed a blood alcohol content of 0.089. 

 Based on these events, on December 7, 2011, the Manager issued a Departmental Order 

of Disciplinary Action (“Disciplinary Order”) and dismissed Officer Saunders from the 

Classified Service.  The Manager found that Officer Saunders violated RR-115.1 of the 

Operations Manual, conduct prohibited by law as it pertains to C.R.S. §§ 42-4-1301(1)(b) 

(DWAI) and -1401 (Reckless Driving), based on Officer Saunders’ guilty pleas to those 

offenses.1

The extraordinary high speed alone is stunning.  The fact that you drove at this 
dangerous speed while your ability to drive was impaired by alcohol is shocking.  
In addition, you were driving at night and with a passenger in the car. . . .  

  Typically, conduct involving a DWAI is a Category D offense.  In this case, however, 

the Manager categorized Officer Saunders’ conduct as a Category F violation.  In support of this 

position, the Manager stated: 

 
The extraordinary high speed while impaired is egregious misconduct 
substantially contrary to the standards of conduct reasonably expected of one 
whose sworn duty is to uphold the law.  Thus, your misconduct demonstrates a 
willful and wanton disregard of Department values and demonstrates a serious 
lack of character related to fitness to hold the position of police officer, a 
Category F violation. 

 
The Manager also noted in his decision that Officer Saunders had a prior sustained disciplinary 

violation for conduct prejudicial, Category D.  The Manager dismissed Officer Saunders from 

the Classified Service. 
                                                      
1 C.R.S. § 42-4-1301(1)(b) provides that it is a misdemeanor for “any person who is impaired by 
alcohol or by one or more drugs, or by a combination of alcohol and one or more drugs, to drive 
a motor vehicle or vehicle.”  C.R.S. § 42-4-1401 provides that “a person who drives a motor 
vehicle . . . in such a manner as to indicate either a wanton or a willful disregard for the safety of 
persons or property is guilty of reckless driving.” 
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PROCEDURAL HISTORY 

 On December 16, 2011, Office Saunders timely filed an appeal of his dismissal with the 

Commission.  On April 3 and 5, 2012, an evidentiary hearing was held before a panel of three 

hearing officers.  On May 22, 2012, the Panel issued its decision.  In its decision, the Panel 

largely affirmed the factual basis for the Manager’s disciplinary action.  However, the Panel 

determined that the Manager improperly applied the departmental disciplinary rules when he 

determined that Officer Saunders’ conduct was a Category F violation.  The Panel determined 

that the conduct was properly classified as a Category D violation and reduced the penalty to a 

42 day suspension. 

 On May 30, 2012, the Manager filed a timely appeal of the Panel’s Order to the full 

Commission.   After full briefing, this decision follows. 

DECISION 

A. Basis for  Appeal 
 

The Charter of the City and County of Denver (“City Charter”) limits our review of the 

Panel’s Order to certain defined circumstances.  See City Charter § 9.4.15(F); Woods v. City & 

County of Denver, 112 P.3d 1050, 1052 (Colo. App. 2005).   The Manager asserts that the 

Panel’s decision regarding the application of the Department’s disciplinary rules in this case, 

involves policy considerations that extend beyond the case at hand.  The Commission agrees.  

Accordingly, we exercise our jurisdiction to consider the instant appeal.  

B. Standard of Review 
 
The Charter of the City and County of Denver (“City Charter”) and Commission Rule 12 

address the standard of review for appeals to this Commission.  The Panel’s findings of 

evidentiary fact are binding upon the Commission.  City Charter § 9.4.15(F); Commission Rule 
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12 § 11(J)(5).  The Charter expressly states that the Commission may not resolve contested 

issues of fact.  City Charter § 9.4.15(F).  The Commission is not bound by the Panel’s findings of 

ultimate fact, conclusions of law, or mixed findings of law and fact; these findings are subject to 

de novo review.  See Vukovich v. Civil Service Com’n of City and County of Denver, 832 P.2d 

1126, 1128 (Colo. App. 1992) (citing Blaine v. Moffat County School District RE No. 1, 748 

P.2d 1280, 1287 (Colo. 1988)). 

C. Classification of the Officer  Saunders’ Conduct Under  the Disciplinary 
Matr ix 

 
In order to resolve this appeal, it is necessary to distinguish between two related, but 

distinct aspects of the disciplinary process: (1) assigning misconduct to a particular category of 

conduct under the department’s disciplinary rules, and (2) weighing aggravating and mitigating 

factors for the purpose of determining an appropriate penalty within a given conduct category.  

1. Categories of Conduct   

The Department’s disciplinary rules establish six categories of conduct based on the 

seriousness of the conduct as reflected in “its harm/impact on the Department and the 

Community.”  Ex. I at 19 (Denver Police Department Disciplinary Handbook).  The categories 

range from the least serious, Category A, to the most serious, Category F.2

                                                      
2 Category A encompasses conduct that “has a minimal negative impact on the operations or 
professional image of the Department.”  Ex. I at 20.  Category F encompasses: 

  Many rule violations 

Any violation of law, rule or policy which: foreseeably results in death or serious 
bodily injury to another person; or constitutes a willful and wanton disregard of 
Department values; or involves any act which demonstrates a serious lack of the 
integrity, ethics or character related to an officer’s fitness to hold the position of 
police officer; or involves egregious misconduct substantially contrary to the 
standards of conduct reasonably expected of one whose sworn duty is to uphold 
the law; or involves any conduct which constitutes the failure to adhere to any 
contractual condition of employment or requirement of certification mandated by 
law. 

Id. 
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have been assigned to presumptive categories based on the nature of the conduct.   Id. at 20 

(“The individual Rules and Regulations have been placed into particular conduct categories . . .  

based upon the nature and type of misconduct to which the Rule and Regulation has historically 

been applied.”).   

However, the violation of certain rules, such as the rule at issue in this case, RR-115.1, 

potentially encompasses such a wide range of misconduct that it is not possible to accurately 

categorize all misconduct encompassed by a violation of that rule.  For that reason, the 

Disciplinary Matrix provides the reviewing official with necessary flexibility to apply a different 

category if the facts of the case so warrant: 

[T]he unique and extraordinary factual circumstances of a given case may justify 
the application of a different conduct category than that previously assigned to the 
particular violation in the matrix.  As such, command officers, any reviewing 
board, the Chief of Police, the Manager of Safety, the Hearing Officers, and the 
Civil Service Commission can and may determine that a previously assigned 
conduct category is not appropriate under the unique and extraordinary factual 
circumstances of the case. In this situation, a deviation from the Matrix is 
allowed. Any such deviation must be documented, be reasonable under the 
circumstances and be justified by the facts of the case. 

Id. at 20-21 (emphasis added).  The Matrix further provides a list of non-exclusive criteria to aid 

in the proper categorization of the conduct.  Id. at 21-22.  Thus, under the plain language of the 

Handbook, deviation from the assigned category is permitted so long as the deviation is 

“documented, [] reasonable under the circumstances, and [] justified by the facts of the case.”  Id. 

 The Handbook also provides additional guidance on classifying conduct in cases 

involving violations of RR-115.1.  Id. at 65-66.  This is because RR-115.1 is intended to apply to 

a wide range of conduct from minor infractions to extremely serious offenses.   With respect to 

these types of offenses, the handbook instructs, “[a]s part of [the classification] analysis, the 

reviewer must determine, among other things, the general nature and seriousness of the 
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misconduct, how the misconduct relates to the values of the Department and how it otherwise 

meets the definition of a specific conduct category.”  Id.  To assist in this analysis, the Handbook 

provides a list of non-exclusive criteria that represent serious departures from Department 

standards.  Id.   

2. Consideration of Aggravating and Mitigating Factors  

Once misconduct has been placed in the proper category, the disciplining official must 

determine the appropriate penalty.  The Matrix sets forth 8 levels of discipline.  Each category of 

conduct is assigned certain levels of discipline based, in part, on the officer’s prior disciplinary 

history.  There is a presumptive penalty for each disciplinary level, as well as mitigated and 

aggravated penalty ranges.  Id. at 23.   

The Matrix permits the disciplining official to vary from the presumptive penalty based 

upon mitigating or aggravating circumstances.  Id. at 22.  The Matrix sets forth a detailed process 

for considering aggravating and mitigating circumstances, including a non-exclusive list of 

factors to consider.  Id. at 22-27.  In general, the disciplining official is given broad discretion to 

consider a range of aggravating and mitigating factors that may be relevant to the case at hand.  

Id. at 22-23.  The disciplining official must document any aggravating and mitigating factors that 

were considered. 

  3. Manager’s Classification of Officer Saunders’ Conduct 

With that background, we now turn to the case at hand.  It is undisputed that Officer 

Saunders’ conduct is presumptively classified as a Category D violation under the Department’s 

Discipline Handbook.3

                                                      
3 A Category D violation encompasses “[c]onduct that is substantially contrary to the values of 
the Department or that substantially interferes with its mission, operations or professional image, 
or that involves a demonstrable serious risk to officer or public safety.”  Ex. I at 20. 

  Id. at 67 (“[T]he violation of RR-115.1, Conduct Prohibited by Law, 
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related to driving offenses  involving alcohol/intoxicants should generally be considered a 

Conduct Category D violation.”).  The Handbook makes clear, however, that “when warranted 

by the particular facts and circumstances of the specific case, certain driving offenses involving 

alcohol/intoxicants may meet the definitional criteria described in Conduct Categories E or 

F . . . .”  Id.  The Handbook also provides that in any case where the officer has a prior 

conviction or sustained rule violation for driving under the influence or driving while ability 

impaired, the conduct shall automatically be considered a Category F violation.  Id. at 67. 

In this case, the Manager of Safety determined that the facts and circumstances of Officer 

Saunders’ conduct met the definition of Conduct Category F.  The Panel disagreed, holding that 

the Manager has improperly considered Officer Saunders’ speed as a factor in his decision.  The 

Panel also ruled that the application of Category F was improper because this was not a second 

offense and because Officer Saunders’ misconduct did not implicate any of the factors described 

in the handbook as serious departures from Department standards.  Panel’s Order at 4.  Finally, 

the Panel determined that the Manager’s categorization was inconsistent with prior discipline 

issued under similar circumstances.  Id. at 5.  We reverse. 

Under the plain language of the Disciplinary Handbook, we must determine whether the 

Manager’s decision to classify Officers Saunders’ misconduct as a Category F violation is 

“reasonable under the circumstances and [] justified under the facts of the case.”  The Manager 

documented the following reasons for his decision: 

• The extraordinarily high speed at which Officer Saunders’ was driving on a public 
roadway – 143 miles per hour; 

 
• The fact that there was a passenger in the vehicle; 

• The fact that the conduct occurred at night; and 
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• The high risk of serious injury or death to Officer Saunders, his passenger, and the 
general public created by Officer Saunders’ conduct. 

 
See Ex. A.  The Commission believes that in light of these documented, uncontested facts, the 

Manager’s decision is reasonable and justified by the facts of the case.   

Officer Saunders’ conduct was staggeringly irresponsible and demonstrated a grave lack 

of judgment.  While impaired by alcohol, he drove on a public road at 143 miles per hour, nearly 

90 miles per hour over the posted speed limit of 55 miles per hour.  Any vehicle or pedestrian in 

the vicinity of Officer Saunders’s vehicle at that time was at risk of a serious accident.  

Compounding the risk, Officer Saunders was driving at night – a time when vision is 

significantly impaired and drivers are often fatigued.  Furthermore, he placed the life of his 

passenger at serious risk.  The Commission concurs with the Manager that such conduct 

demonstrates a willful and wanton disregard of Department values and a serious lack of character 

related to the fitness of Officer Saunders to hold the position of police officer.  Accordingly, we 

determine that the Manger’s decision to classify Officer Saunders’ conduct as a Category F 

violation was reasonable and justified by the particular facts of this case. 

We do not agree with the Panel’s determination that, in the context of a Rule 115.1 

violation arising from a traffic offense involving alcohol, speeding or reckless driving may only 

be considered as an aggravating factor for purposes of increasing the penalty within a given 

category.  Although the Handbook lists “[r]eckless driving or excessive speeding (20 mph or 

more over the speed limit)” as one of the factors which may be used to aggravate the penalty for 

a violation of RR-115.1 arising from a traffic offense, it simply does not follow that the Manager 

may not consider that factor in any other context.  Id. at 67.  When considering the classification 

of misconduct, the Handbook instructs the Manager to focus on “the nature of the misconduct.”  

Id. at 22.  In this case, the extraordinarily high rate of speed at which Officer Saunders was 
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travelling while impaired by alcohol, is central to the nature of the misconduct at issue.  Officer 

Saunders’ decision to drive while impaired created a significant risk of serious injury to himself, 

his passenger, and the general public. The degree of risk was dramatically increased by the high 

speed at which he was travelling.  Accordingly, we determine that the speed at which Officer 

Saunders was travelling is one of the “unique and extraordinary factual circumstances” of this 

case and that the manager did not err in considering this fact when classifying Officer Saunders’ 

conduct.  

In light of our decision on the merits of this appeal, the remaining issues raised by the 

Manager on appeal are moot and we decline to address them. 

CONCLUSION AND FINAL ORDER 
 

For the reasons set forth above, the Panel’s Order is AFFIRMED IN PART and 

REVERSED IN PART.  The Panel’s decision affirming the Manager of Safety’s decision that 

Officer Saunders violated RR-115.1, Conduct Prohibited by Law, as it pertains to DWAI and 

reckless driving is AFFIRMED.  The Panel’s decision to categorize the misconduct as a 

Category D violation and reduce the imposed penalty to a 42 day suspension is REVERSED.  

The Commission reinstates the Manager of Safety’s Disciplinary Order and dismisses Officer 

Saunders from the Classified Service. 

 

Filed this 13th day of February, 2013. 

FOR THE CIVIL SERVICE COMMISSION 
CITY AND COUNTY OF DENVER 

 
For: Earl E. Peterson, Executive Director 
By: Antoinette J. Torres-Janke, H.R. Supervisor 

 


