
BEFORE THE HEARING OFFICER CIVIL SERVICE COMMISSION CITY AND 
COUNTY OF DENVER, COLORADO  
 
CASE NO. 14 CSC 07 
 
In the matter of: 
 
Jay Spitzer (P00055), Officer in the Classified Service of the Denver Police Department, 
Petitioner. 
 

 
 

FINDINGS, CONCLUSIONS AND ORDER 
 

 
This matter was submitted on briefs in lieu of a hearing.  The Hearing Officer has considered 
the following pleadings:  (1) Petitioner’s Opening Brief; (2) Respondent Department of 
Safety's Response Brief and its Exhibit "1"; (3) Petitioner’s Reply Brief; and documents 
reviewed and requested by the Hearing Officer which were the Affidavit for Arrest, the Rental 
Agreement and Officer Thomas D. Green's Statement of 3-25-13.   
 

FACTS 
 
On March 25, 2013, Officer Thomas Green responded to a report of a theft of a generator 
from United Rentals at East 40th Avenue.  At the business location, an individual identified as 
Mr. Sisneros stated that "he rented the generator to the two suspects," or at least that is the 
manner in which the report is written although it is unlikely that Mr. Sisneros used the words 
"two suspects."  
 
Officer Green also reported that "the two suspects used the female's Nebraska D.L. to rent the 
generator."  Officer Green stated in his report that he "was able to find a local address for 
the male when cleared and listed it as his address."  The Hearing Officer notes that the 
male appears to have signed the receipt for the generator from someone, not Mr. Sisneros, 
while Penny Robitaille signed the rental agreement itself, with Mr. Sisneros as the counterpart 
signatory.  
 
On March 26, 2013, Detective Gary Teiken was assigned to investigate the theft.  Detective 
Teiken spoke to Mr. Sisneros and it is stipulated that he obtained essentially the same 
information that Officer Green had obtained.  
 
That same day, Detective Teiken reviewed information regarding pawn shop activity in the 
metro area and discovered that an individual named Penny Robitaille had recently pawned 
numerous tools.   The reported stolen generator was not on the list of pawned tools. Detective 
Teiken also learned that Penny Robitaille had active arrest warrants. 
 
Also on March 26, 2013, Detective Teiken located a telephone number for a woman named 
Darlene Robitaille.  It is unclear whether this address and/or telephone number listed is 
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the same address for the male located by Officer Green on 3-25-2013.  Detective Teiken 
called the number and spoke to a female who identified herself as Darlene Robitaille; she 
stated that she was Duane  Robitaille's mother.  
 
She told Detective Teiken that she had recently received calls from other police officers 
inquiring about Penny Robitaille with regard to an auto theft.  She stated that Penny and 
Duane had been divorced for over two years and, to the best of her knowledge, they had not 
had any contact with each other since their divorce. She also told Detective Teiken that her 
son Duane did not live in the Denver area. 
  
Detective Teiken included this information in the case file and specifically noted that the ex-
mother-in-law believed that Penny and Duane had not had contact for two years.  The Hearing 
Officer finds that this information should have been viewed with skepticism by any officer 
investigating the case.  
 
On March 27, 2014, Detective Jay Spitzer was assigned to investigate the theft of the 
generator.  Detective Teiken was removed from this assignment.  By now, Detective Jay 
Spitzer was in possession of three levels of hearsay information - first from Mr. Sisneros, then 
from Officer Green, then from Detective Teiken, all of which reasonably pointed to Duane 
Robitaille as the probable "male" suspect with the local address. 
 
Detective Spitzer stated that during his investigation of the matter, he performed research and 
learned that Penny Robitaille's husband was Duane, and discovered from the NCIC that the 
couple - both Duane and Penny - had prior arrests for similar thefts.  
 
Detective Spitzer stated that based on the description  provided  by the owner of the rental 
agency, and based upon his discovery of Duane  Robitaille's criminal history, he "assumed the 
male person with Penny at the time of the rental was, in fact, Duane," which was not an 
unreasonable initial assumption. 
 
Detective Spitzer did not assemble a photographic array to show to Mr. Sisneros for possible 
identification of the "male" who was with Ms. Robitaille at the time she used her Nebraska 
driver's license to rent the generator.  
 
On March 28, 2013, Detective Spitzer obtained a warrant for the arrest of Duane Robitaille for  
Felony Theft  of  Rental Property.   In the affidavit for the warrant,  Detective Spitzer 
indicated that Mr. Sisneros himself had identified Duane Robitaille as the male suspect who 
had accompanied Penny Robitaille when the  generator  was  rented.  That statement was 
inaccurate in that Officer Green's report was not so definite as to identify either Penny or 
Duane as being "the suspects" although it identified the male suspect as someone with a local 
address. 
 
Duane Robitaille was arrested In Wheat Ridge for the warrant on November 28, 2013.  On 
December 10, 2013, Mr. Robitaille was charged with felony theft.  The charge against Mr. 
Robitaille was dismissed on December 24, 2013 and he has filed the preliminary notice of 
governmental immunity. 
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Sergeant Tracy Love reviewed the facts that led up to the false arrest and concluded that, in 
theft cases with an unknown companion, it is customary for a detective to prepare a photo 
array to present to the victim for possible identification of the companion. Detective Spitzer 
has taken responsibility for his failure to do so. 
 
Detective Spitzer has also acknowledged that he overlooked - or gave short shrift to - the 
mother-in-law's statement to Detective Teiken that Duane had no contact with Penny for over 
two years. 
 

DEPARTMENTAL ORDER OF DISCIPLINARY ACTION 
 
The above gave rise to an allegation of a violation of RR-102.1, Duty to Obey all provisions 
of the Operations Manual and Department Rules, specifically OMS 14.15, Duty of Detectives 
to investigate properly all cases assigned to them, and OMS 104.44 Identification Procedures.   
 
The Deputy Director of Safety found that Petitioner did not properly investigate the generator 
theft before filing an Affidavit for the arrest of Duane Robitaille.  The Deputy Manager of 
Safety found that this was a Category D violation under the disciplinary matrix because, 
among other things, Deputy Spitzer's conduct "has exposed the City and County of Denver to 
a significant risk of financial liability."   
 
The Deputy Manager of Safety concluded that this was a Category D violation and noted that 
the presumptive penalty is 10 days suspension.  He duly noted Petitioner's minimal prior 
disciplinary history, prior good performance and his willingness to take responsibility.   
 

CONSISTENT DISCIPLINE 

        Especially prior to the Matrix, as it is now contained in Appendix F of  the Denver Police 
Department Discipline Handbook: Conduct Principles and Disciplinary Guidelines, it 
became clear in the annals of the Denver Civil Service Commission that identifying cases 
for comparative or consistent discipline purposes was an inexact science at best.   

 The Guidelines themselves indicate that the purpose of the Matrix is to provide a 
framework for consistent discipline based upon Department established standards 
applicable to all members of the Department. Id., at 12.2.7. The purpose of an effective 
disciplinary system is, among other things, to ensure that the disciplinary sanction imposed 
on any officer is consistent with that imposed on other officers in similar circumstances,  
Id., 3.1.3.   
 
While, to be sure, the possibility of a civil lawsuit against the City is an ever-present concern, 
the Guidelines provide that a finding of a violation must not be based on or be influenced by 
the anticipated or perceived effect which the finding may have upon any witness or other 
involved person, or any other person or entity having an interest in the case.  That would tend 
to include a "fear of lawsuits" as an inappropriate consideration upon which to make a 
"preponderance of the evidence" finding at the reviewer level: 
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31.4 In determining his/her findings as to whether or not any of the violations 
should be sustained, the Manager of Safety must follow the same rules and 
instructions followed by all other reviewers. 

 
After the reviewer has duly ascertained that there is a violation of a Rule and Regulation by a 
preponderance of the evidence, the MATRIX itself does permit consideration of public 
perception or possible public perception, in assigning conduct a Category A-F designation. 
 
Petitioner has submitted an almost identical case, attached as Exhibit "B" to their Opening 
Brief with Detective N.  In that case, the individual wrongfully arrested was a "law-abiding 
citizen" rendering the wrongful arrest particularly reprehensible, presumably.  In Detective 
Spitzer's case, the individual wrongly arrested had a pattern of criminal thefts.  Yet in 
Detective N's case, there is no mention of a lawsuit, while in Detective Spitzer's case, simply 
because a notice of governmental immunity was indeed filed, Detective Spitzer's conduct is 
aggravated from a C to a D.  To make matters muddier, Detective N had one prior category C 
violation.  Detective Spitzer had only had minor previous discipline. 
 
As a policy consideration, it seems inappropriate to aggravate conduct from a C to a D based 
upon whether a person wrongfully arrested actually filed a notice of claim or considered such 
a mishap to be a hazard of modern life and just moved on. There is no palpable distinction 
between the two cases except that in the Spitzer case a Notice of Claim was filed and in the 
Detective N case, no Notice of Claim was filed. 
 
 Rule 15.1.11 seems to indicate that identical conduct should not differ dramatically from a C 
to a D category: 
 

Has there been a previous case decided after the implementation of these Conduct 
Principles and Disciplinary Guidelines that gives guidance to the appropriateness of 
the conduct category to be chosen? 

 
Here, there is no other distinguishing feature between Detective N's conduct and Detective 
Spitzer's conduct sufficient to change the misconduct from a C to a D category. 
 

MODIFICATION OF DEPARTMENTAL ORDER OF DISCIPLINE 
 
Given the foregoing, under Rule 12, the Hearing Officer may only reverse or modify a Depart 
mental Order of Disciplinary Action when it is clearly erroneous based upon a policy 
consideration.  In this matter, the Hearing Officer finds that the Deputy Director of Safety was 
clearly erroneous is denominating Detective Spitzer's conduct as a Category D violation.  The 
only possible reason for raising this to a Category D determination would have been the fact 
of the Notice of Claim, something for which neither Detective N, nor Detective Spitzer has 
any control, and which may not be appropriately considered at the fact-finding level by any 
reviewer.  This matter is remanded to the Deputy Director of Safety for a review of this 
discipline to determine the appropriate penalty as a Category C violation, which provides that 
such Category is reserved for "conduct that has a pronounced negative impact on the 
operations or professional image of the Department, or on relationships with other officers, 
agencies or the public.”   
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Dated:  April 13, 2015 
 
 
By Terry Tomsick - e-signed 
____________________________________ 
Terry Tomsick 
Hearing Officer 
Denver Civil Service Commission 
 
 
 



CERTIFICATE OF SERVICE 
 
I hereby certify that on this 14th day of April, 2015, I have served a true and correct copy of 
the foregoing Hearing Officer’s FINDINGS, CONCLUSION AND ORDER in Case No. 14 
CSC 07, In the Matter of Jay Spitzer, by arranging that it be placed in the U.S. Mail, certified, 
first class postage prepaid, addressed to each party’s attorney of record as listed below, with a 
copy of this Certificate of Service.  A courtesy copy was also emailed to the email addresses 
listed. 
 

John-Paul C. Sauer, Assistant City Attorney 
Charles T. Mitchell, Assistant City Attorney 
City Attorney’s Office - Litigation Section 
201 West Colfax Avenue, Dept. 1108 
Denver, CO  80202-5332 

     Cert. No. 7008 2810 0000 1217 0658 

John.Sauer@denvergov.org 
Charles.Mitchell@denvergov.org 
dlefiling.litigation@denvergov.org 
 

  
Sean T. Olson, Esq. 
c/o D.P.P.A. 
2105 Decatur Street 
Denver, CO  80211 

     Cert. No. 7008 2810 0000 1218 2545 
 
 

sean@dppa.com 
 
Copy to: 
linda@dppa.com  
 
 
 

  

     FOR THE CIVIL SERVICE COMMISSION 
      
     s/  Brian S. Kellogg    

              By:  Brian S. Kellogg 
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