
BEFORE 1HE HEARING OFFICER 
CIVIL SERVICE COMMISSION 

CI1Y AND COUNTY OF DENVER, COLORADO 
CASE No. 21CSC05 

In the matter of: 

Jonathan Christian (P 15056), Officer in the Classified Service of the Denver Police Department, 

Petitioner-Appellee. 

FINAL ORDER 

The Chief Deputy Director of Safety, Mary Dulacki (hereinafter referred to as "CODS"), issued a 

Departmental Order of Disciplinary Action against Jonathan Christian (P15056), hereinafter referred to 

as "Appellee", on October 28, 2021. The DDOS found that the Appellee had violated RR-102.1, Duty to 

Obey Departmental Rules and Mayoral Executive Orders as it pertained to the Public Health Order 

issued by the Denver Department and Public Health, as approved by Denver Mayor Michael Hancock, on 

August 2, 2021. Pursuant to the Public Hea Ith Order, Denver City employees we re to be "fully 

vaccinated" against the COVID-19virus by September 30, 2021. The Appellee failed to provide proof of 

vaccination by September 30, 2021, nor had he been exempted from the vaccine requirementfora 

"strongly held religious belief" or a medical condition. As a result, the Appellee was terminated from his 

employment for a Conduct Category Fviolation. 

I. PROCEDURE

A. The Appellee filed a disciplinary appeal of the DDOS ruling with the Denver Civil Service

Commission on November 29, 2021.

B. The Appellee was and continues to represent himself in these proceedings.

C. At the initial pre-trial telephone conference held on November 22, 2021, the case was set for

hearing on March 1 and 2, 2022. However, the parties were given forty-five (45) days to decide

whether to proceed by submitting briefs to this Hearing Officer rather than to have a hearing.

D. On January 6, 2021, the parties communicated by email that they wished to proceed by brief.

E. That request was granted, and the briefing schedule submitted by the parties was adopted by

this Hearing Officer.

F. On January 20, 2022, the Appellant filed an Unopposed Motion for Modification to the Briefing
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Schedule.

G. The Unopposed Motion for a Modification to the Briefing Schedule was granted on January 23,
2022.

H. All briefs and exhibits have now been filed and received.

II. EVIDENCE REVIEWED

This Hearing Officer has reviewed the following documents, video tapes and information atthe request
and consentofthe parties:

A. All briefs andmotions submitted by the parties.

B. All exhibits submitted by the parties in support of their briefs. (To include a video recording of
the Contemplation of Disciplinary Hearing)

III. Law

A. Denver Civil Service Rule12 Section 9(B)(1)(a) states that:

Hearing Officers shall not substitute their judgement for that ofthe Executive Director
of Safety concerning policy considerations underlying the discipline, to include the
interpretation of Departmental Rulesand Regulations, and may only reverse or modify
the Manager's decision concerning policy considerations when it is shown to be clearly
erroneous. HearingOfficers shall not substitute their judge ment for that of the
Executive Director of Safety in determining the appropriate level of penalty to be
imposed for a sustained violation and may only modify the disciplinary penalty when it
is shown to be clearly erroneous.

B. The burden of proving that the DDOSwas clearly erroneous lies with the officer seeking the
reversal ofthe order. ChoiceJohnsonv. CivilServiceCommissionofthe City and County of Denver,
417 P.3d 963 (Colo. App. 2018).

C. A Hearing Officer may deem a "Departmental Order of Disciplinary Action" to be "clearly
erroneous" underthe following circumstances:

1. The decision, although supported by the evidence, iscontrary to what reasonable person
would conclude from the record asawhole.

2. If the Managerfails to follow the applicable Departmental guidelines, rules or regulations,
an applicable matrix or its associated guidelines, and absent such failure the discipline
imposed would not have resulted; or

3. If the Manager otherwise exceeds his authority. Denver Civil Service Rule 12 Section
9(B)(1)(c).
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D. Where allegations of misconduct are sustained, disciplinary sanctions must be imposed for
legitimate purposes and must reflect all facts and circumstances relevantto the determination
of appropriate discipline. Denver Police Department Discipline Handbook: Conduct Principles
and Disciplinary Guidelines, Section 2. 8.

E. RR-102.1 Duty to Obey Departmental Rules and Mayoral Executive Orders reads as follows:

Officers shall obey all Departmental rules, duties, procedures, instruction, and orders.
the provisions of the Operations Manual; and Mayoral Executive Orders.

F. Relevant parts of the Public Health Order, issued on August 2, 2021, and as amended on
September 2,2021, state that:

WHEREAS, on March 12, 2020, the Mayor of the City and County of Denverdeclared a
state of local disaster emergency pursuantto C.R.S24-33-.5-701, et seq., due to the risk
of spread ofthe COVID-19 virus ...

Due to the recent surge of Delta variant COVID-19cases and epidemiological evidence
that shows low rates of vaccination fuel increased rates of community transmission, this
Order hereby requires personnel of the following entities, or types of entities to be fully
vaccinated by September30, 2021 ...

• The City and County of Denver ...

... Employers shall provide reasonable accommodations for any personnel who have
medical or religious exemptions from the COVID-19vaccination ...

"Personnel" means employees of the entities ortypes of entities listed above who
provide services on site and/or in the field, as well as individuals who provide services
onsite and/or in the field to or on behalf of the entities or types of entities listed above
on a contractual or volunteer basis. Notwithstandingthe above, "personnel"forthe City
and County of Denvershall include all employees as defined below, as well as
individuals who provide services onsite and/or in the field to or on behalf of the City and

County of Denver on a contractual or volunteer basis. Entities and individuals who
provide onsite services to or on behalfofthe Denver International Airport on a
contractual basis shall not be considered "personnel" for purposes of this Order.
Employers shall provide reasonable accommodations for any personnel who have
medical or religious exemptions from the COVIO-19 vaccination. (Emphasis added) ...

"Employees" of the City and County of Denvershall mean all persons in the employ of
the City and County of Denver, including on-call employees; interns (paid or
unpaid); volunteers; appointed officers, board members and commissioners; elected

"-officials; at-will appointees of elected officials and the Department of Aviation; hearing
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officers appointed by the Career Service Board, and employees of the Independent
Monitor's Office, City Council, library Commission, the Denver Public library, and the

Civil Service Com mission. Notwithstand ing the above, "e mp loyees" for pu rposes of th is
Ordershall not include Denver County Court employees, judges, or magistrates ...

"Fully vaccinated" means two weeks after a person's second dose in a two-dose series
and two weeks after a single-dose vaccine ...

This Order shall be effective immediately and shall remain in effect until rescinded,
superseded, oramended in writing by the Executive Director of DDPHE.

IV. ISSUES

A. The Appellee has raised the following issues:

1. Is the "religious exception" provided in the PHO a violation ofthe First Amendmentof
the United States Constitution?

2. Does the PHO serve to single out or discriminate against religious employees?

3. Was the PHO in violation of the law by requiring employeestogeta vaccination that
had not yet been fully approved by the Food and Drug Administration.

V. FINDINGS OF FACT

A. On August 2,2021, and September 2, 2021, the Denver Departmentof Health and
Environment, along the with approval of DenverCity Mayor Michael Hancock, issue a Public
Health Order (hereinafter referred to as "PHO").

B. This PHO requires that all DenverCity Personnel/Employees be fully vaccinated by September
30, 2021, as part of the terms of continued employment.

C. The PHO is authorized by the provisions of C.R.S.§ 24-33.5-701, et seq, after Mayor Hancock
declared a state of local disaster emergency due tothe risk of the spread of COVID-19virus on
March 12, 2020, in accordance with the provisions from the same series of statutes.

D. The PHO provides two exemptions from the mandatory vaccination: 1) a medical exemption and
2) a religious exemption. Employers must provide "reasonable accommodations" to those
employees who qualify under the exemptions. (Appellant's Exhibit 1).

E. Personnel/Employee as defined in the PHO includes members of the Denver Police Department.

F. On July 6, 2021, Dawn Johnson, ActingAssistant Attorney General Office of Legal Counsel, issued

a Memorandum Opinion of the Deputy Counsel to the President. This opinion advised that
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Section 564 ofthe Food, Drug and Cosmetic Act ("FDCA"), 21 U.S.c. §360bbb-3, authorized the
FDA to issue an "emergency use authorization" for a medical product under certain

circumstances. (Appellant's Exhibit B).

G. On August 23, 2021, the Pfizervaccine receives full approval for use from the FDAfor persons
oversixteen (16) years of age. Moderna and Johnson and Johnson vaccinations acquired
"emergency use authorization" from the FDA.

H. The Appellee sustains an injuryin the line of duty and is required to have surgery. He returns to
work, as permitted by medical personnel, on August 27,2021. (Appellee's Exhibit C). This is
twenty-five (25) days after the initial PHO was issued and thirty-four (34 days) prior to the

vaccination deadline.

I. The PHO is widely communicated to all City employees beginning on August 2, 2021. This is not
a fact in dispute.

J. The Appellee files his document for a religious exemption to the vaccine on August 27, 2021.
(Appellant's ExhibitS). This is done on the provided form.

K. The form used to claim a religious exemption states, in part, as follows:

If your request is approved, an alternative/accommodation to the vaccine will be
provided to you which may include masking, testing, social distancing, or othersafety
protocols. (Appellee's ExhibitA).

L. The Appellee's religious exemption was denied on September 3,2021, Safety Human Resources
Representative Nina Galdamez. The reason forthe denial is stated as follows:

Your explanation does not establish a religious basis for your request for exemption
and a sincerely held religious belief.

M. On SeptemberS,2021, the Appellee drafts and sends an email to Safety Human Resources
entitled "Vaccination Exemption Denial". (Appellant's Exhibit7).

N. There is no response tothe email from the Safety Human Resources Department.

O. The Appellee did not show proof that he obtained the required COVIDvaccination(s) by
September30,2021.

P. A Contemplation of DiSCiplinary Action is filed on October8, 2021. (Appellant's ExhibitS).

Q. The Appellee files an addendum to his religious exemption form with the Safety Human
Resources Department on October 19, 2021, byemail. (Appellee's Exhibit 10).
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R. A Contemplation of Disciplinary Hearing was held on October 20, 2021. (Appellant's Exhibit9).

S. The Appellee is terminated from employment by The CDDSon October 28, 2021, through a
Departmental Orderof Disciplinary Action.

VI. OPINION

The EstablishmentClause of the United States Constitution reads as follows:

"Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof." U.S. Const., amend 1.

The Establishment Clause is made applicable to the states through the Fourteenth Amendment. See
Cantwellv. Connecticut,310 U.S. 296,303, 60 S.Ct. 900,903, 84 L.Ed.1213 (1940) ... " Statev. Freedom
from Religion Foundation, Inc. /898 P.2d 1013 (Colo. 1995). The Religious Freedom of Restoration Act
(RFRA),42 U.S.c. §§2000bbet seq., enacted in 1993 in response to Employment Division v. Smith 494
U.S. 872 (1990). It is the RFRAand not the Establishment Clause of the United States Constitution, that
guide and protect issues of individual religious freedom in the workplace.

In Smith, supra., the Court held that religious individuals and institutions had to obey any law that
violated their religious beliefs if the law was neutral and generally applicable, no matter how strong the
religious claim or how weak the government interest. The RFRArequires that concrete criteria,
protective of religious freedom, be applied to any federal government action that affects individual

religious beliefs. The government must articulate a compelling governmental interest that is not
achievable by less restrictive means when infringing on religious freedom. The result has been that
beliefs that are religious and "sincerely held" are generally protected, see e.g., Kay v. Bemis, 500 F.3d
1214, 1218 (10th Cir. 2007) (citing Snyderv. Murray City Corp., 124 F.3d 1349, 1352 (10th Cir. 1997). The
protections afforded the individual are "accommodations" that are meant to be less restrictive means to
achieve the same goal.

Through analysis, courts have concluded that there is a difference between a "since rely held religious
belief" and a "personal belief." Some courts across the country have had an opportunityto make this
determination. These decisions are fact driven and not always consistent. Examples of this difference
can be found in NM v. Hebrew Academy Long Beach, 155 F.Supp.3d 247(E.D.N.Y. 2016) (the court held
that a mother's refusal to vaccinate her children undertheir school's vaccine policy was not based on
re ligious beliefs, despite the mother's insiste nce that Jewish law forbids the defiling of the body and
teaches that the body's natural immune system is sufficie nt to ward off disease); Cavieze Iv. Great Neck
Public Schools, 701 F.Supp.2d414 (E.D.N.Y. 2010 )(the court held that parents' refusalto vaccinate their
child because of their religion's teachings regarding the sanctity of the body was not religious in nature,
especially given that their church did not in any way express opposition to vaccinations, and the mother

conceded that, although she believed the body was divine, she did on occasion take Motrin.); Jacobson
v. Commonwealth of Massachusetts, 197 U.S. 11 (1905) (mandatory vaccine requirementdoes not
violate substantive due process rights); Potterv. St. Joseph's Medical Center, 2018 WL 6729836 (Minn.

App. Dec. 24, 2018) (the court affirmed the determination that the employee's reason for failure to
obtain a vaccination, that the Bible requires keeping the body blemish free, was a personal preference
and nota rellgious belief.).
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Nelson Mandela said that:

For to be free is not merely to cast off one's chains, but to live in a way that respects
and enhances the freedom of others.

The United States and Colorado Constitutions do guarantee that we have freedom of choice. However,

they do not guarantee that an individual can always choose to do whatever he or she wants without
consequence. Nor do they guarantee that an individual may like what he or she must choose between. If
individuals were allowed to puttheir beliefs above the beliefs of all others, there would be chaos. If our
government were allowed to exercise its power above the rights of the individual, there were no longer
be freedom. That is whywe have the rule of law. The law attempts to balance certain competing social
and individual interests when they are in conflict.

In 2021, our society had been living in a pandemicfor overa year. In August/Sa ptember 2021, the
Denver Department of Health and Environment, along the with approval of DenverCity Mayor Michael
Hancock, issued a PHO as a result to the increase in COVIDcases in the Denverarea. This city action was
authorized through c'R.S. §24-33.5-701, et seq. The PHO required that, as a condition of employment,
all Denver employees to be fully vaccinated against the COVIDvirus by September 30,2021. The
different choices of vaccinations had all been approved for use undereither regularor emergency
circumstances by the FDA. The Denver Police department fell underthe mandate.

The PPO made two accommodations in accordance with the RFRAstandards. There was an
accommodation for medical issues and one for religious beliefs. If information was produced that
supported either exemption, an employee would be granted other means of complying with the PHO.
Accommodations included masking, testing, social distancing, or other safety protocols. Numerous
people in the Denver Police Department chose to avail themselves of these accommodations.

The Appellee had been on medical leave and returned on August 27, 2021. As required, he filed the
form to obtain a religious exemption with the DenverSafety Human Resources on the same date. In that

form the Appellee states, in several ways, that he is filing the form underduress. This Hearing Officer
disagrees. The Appellee had the choice to obtain the vaccinations(s) or request an accommodation. This
may have been an uncomfortable choice to make, but Appellee still had the right and freed om to
choose just like eve ry othe r me mbe r of the Denve r Police Departme nt.

The Appellee filed three different documents with the Safety Department of Human Services, one on the

religious exemption form, one byemailand the last as an amendmenttotheformheinitially filed. In
each of these documents he expresses his opinion about the vaccine. He expresses his opinion about
using his religious beliefs as an exemption to the COVIDvaccination. He claims that the accommodations
provided create prejudice againstthose who have a religious belief, although no evidence is presented
to support this claim. He asks several rhetorical questions. However, nowhere in any document does the
Appellee provide information about his religion or a seriously held religious beliefthatwould prevent his

compliance with the PHO. Even when the documents are read together as a whole, this Hearing Officer
still has no idea what "sincerely held religious belief" is held by the Appellee. There was also no
information presented at the Contemplation of Disciplinary Hearing that added any useful information

on this issue.
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The Appellee clearly states that he will not use his religious beliefs to obtain an accommodation. He
states that he will not comply with the accommodations. He asks to be allowed to proceed as he always
has, with no protection to himselfor to others from the spread of the COVIDvirus. He believes he is
entitled to do so based on the First Amendment to the United States Constitution. This Hearing Officer
disagrees.

Freedom of religion, as defined by the First Amendment, the RFRAand case law, is not absolute in all
circumstances. We live in a society that also has interests. In certain situations, those interests may
supersede the religious interests ofthe individual in public areas, such as the workplace. In this
situation, the City of Denver passed a PHO as the result of a global pandemic that was highly contagious
and resulted in serious illness or death all overthe world. The Appellee chose notto obtain eithera
vaccine(s) or an accommodation for his religious beliefs. By law and in this circumstance, the religious
accommodation was all he was entitled to receive. As a result, the Denver Police Department had the
right to choose to terminate his employment.

VI. ORDER
This Hearing Officerfinds that the Appellee did not meet his burden, and that the findings of the CDDS
were not clearly erroneous. Further, the disciplinary action in this case was imposed for a legitimate

purpose and reflects all facts and circumstances relevanttothe determination of appropriate discipline.

THE APPELLEE'SMOTION IS DENIED.

I hereby certify that on this 13th day of April , a true and correct copy of
the foregoing FINAL ORDER was served by emdl ransmittal addressed to the following:

Johnathan Michael Christian (p150560)
10nchristian90@gmail.com

Shelby Fenton
Assistant Denver City Attorney
dlefiling.litigation@denvergov.org
Shelby.F enton@denvergov.org

Mary Dulacki, Chief Deputy Director of Public Safety
mary.dulacki@denvergov.org
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Mindy Antol
Jeannette R. Giron
Denver Civil Service Commission
melinda.antol@denvergov.org
jeannette.giron@denvergov.org

Denver Civil Service Commission
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