HEARING OFFICER, CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO
Appeal No. 46 -15

DECISION AND ORDER

IN THE MATTER OF THE APPEAL OF:
PHAL CHAM, Appellant,

vs.
DENVER INTERNATIONAL AIRPORT, AIRPORT INFRASTRUCTURE MANAGEMENT DIVISION,
and the City and County of Denver, a municipal corporation, Agency.

I.

INTRODUCTION

The Appellant appeals his dismissal from employment with Denver International Airport
(Agency or DIA) on September 9, 2015, for violating several Career Service Rules and an
Executive Order. A hearing concerning this appeal was convened on December 1, 2015.
Bruce A. Plotkin, Hearing Officer presided. Appellant represented himself, and John Sauer,
Assistant City Attorney, represented the Agency.
Immediately prior to hearing the merits of the dismissal, the Agency filed a motion to dismiss
the appeal for lack of jurisdiction. Because the jurisdictional argument required the resolution of
a factual issue, I elected to hear the entire appeal, taking the jurisdictional motion under
advisement. I now rule on the motion to dismiss.
The burden to prove jurisdiction in an appeal resides with the appellant. In re Vasquez and
Lewis, CSA 08-09, 09-09 (Order 3/11 /09). Therefore, if Mr. Cham does not prove the Hearing
Office has jurisdiction over his appeal, it must be dismissed with prejudice to refile his appeal, in
other words, the case would be dismissed without hearing any evidence. If Cham proves the
Hearing Office has jurisdiction over his appeal, then the case will be decided on the merits, and
the burden of proof would shift to the Agency to prove, by a preponderance of the evidence,
that Mr. Cham violated one or more of the cited Career Service Rules or Executive Order. If the
Agency successfully proves one or more violations, I would then determine if dismissal was an
excessive penalty. The Agency claimed Appellant violated Career Service Rules (CSR) 16-60 0.,
16-60 Y., via CSR 15-100, l 02, and Executive Order 112.3.
II.

ISSUES TO RESOLVE

The following issues were presented for appeal.

A. Whether the Hearing Office has jurisdiction to decide this appeal.
B. If the Hearing Office has jurisdiction to decide this appeal, whether the Agency proved
the Appellant violated one or more of the cited Career Service Rules (CSRs) or Executive Order
CSR 16-60 0 ., or Y, via CSR 15-100, 101, 102, or Executive Order 112 3.0 (b).
C. If the Agency proves one or more violations, whether dismissal was excessive.
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111.

FINDINGS

The Appellant, Phal Cham began working for the City of Denver in 2006. His lost position
was Equipment Operator at DIA since January 2015.
On August 19, 2015, DIA employees attended the City-wide annual employee's picnic,
"City Spirit." As a member of the senior management of DIA, Stacey Stegman mode rounds of
the tables to introduce herself and to thank employees for attending the picnic. When she
arrived at the table where Cham was seated with one other DIA employee, Cham stood and
asked to speak with her away from other employees. He said he recognized her from the gos
station at 6th and Sable. Stegman said she didn't understand. Cham continued to insist they
had met. He reminded her that she had told him she works at DIA. Cham also reminded
Stegman that he hod told her he won a $5.00 lottery ticket, and she responded "if you had won
$100 you could have me." [Cham pre-hearing statement] . At that point, Stegman told Cham
she hod no idea what he was talking about, that she had never been to 6th Ave. and Sable, that
it was best to end the conversation, and that she was going to walk away. [Cham testimony;
Stegman testimony; Exhibit 2].
Stegman then passed by DIA Executive Director Kim Day and mentioned the incident, but
intended not to pursue it further. Still troubled by the incident the next day, she reported it to
her Human Resource director who had her commit her recollection to writing that same day.
[Exhibit 2]. In her statement, Stegman wrote "I don't know what Phal's intent was by saying that
tome."
The Agency placed Cham on investigatory leave on August 23, 2015, serving him with a
notice in person that day. [Exhibit 3). A notice in contemplation of discipline was sent to his lastknown address on August 28, 2015. A pre-disciplinary meeting was held on September 9, 2015.
Cham did not attend, did not request a continuance, and did not send a representative. The
Agency issued its notice of dismissal from employment on September 10, 2015. Janeine Pent, on
behalf of the Agency, sent a copy of that notice by certified U.S. Mail the same day. [Pent
testimony: Exhibit 1] .
Pent acquired Cham's address from the PeopleSoft program used by the City HR and
Payroll divisions. [Pent testimony!. She sent the notice of dismissal to the only address Cham had
provided to the Agency. Employees may update their mailing address by logging into the DOT
intranet portal available to all City employees. (/d]. Employees may also update their addresses
by notifying the Human Resource division, their immediate supervisor, or an administrative
assistant in their division. {Id]. Cham did not change his address by any of those means while
employed at the Agency. [Id]. He filed his appeal on September 28, 2015, 18 days after Pent
moiled the Agency's notice of discipline.
IV.

ANALYSIS

Prior to hearing, the Agency moved to dismiss this appeal on jurisdictional grounds. l took
the motion under advisement and now rule on that jurisdictional claim .
The requirement to file an appeal within the time specified by the Career Service Rules
(CS Rs) is jurisdictional. If the appeal is filed late, it may not be heard on the merits. Appellants
must prove jurisdiction. In re Vasquez and Lewis. CSA 08-09, 09-09 (Order 3/11 /09).
CSR 19-20 A. l .b. requires all appeals, other than those containing whistleblower claims, to
be filed within 15 days after the date on the notice of discipline. Pent mailed the Agency's
notice of dismissal to Cham on September 10, 2015. [Pent testimony). Thus, Cham's appeal was

2

required to be filed on or before September 25, 2015. He filed his appeal on September 28,
2015, three days beyond the date as required by CSR 19-20 A.1.b.
Exceptions to the requirement of timely filing have been made only for extraordinary
circumstances such as an agency misleading an appellant about the time to file an appeal, lo.
re Webster, CSA 78-1 O (Order 12/7/ 10). The failure of an appellant to keep his agency apprised
of an address change would not constitute such extraordinary circumstance; however an
agency that has been notified of an appellant's address change, but subsequently sent a
notice of discipline to the old address would justify the tolling of the jurisdictional filing time until
notice was properly sent.
This last example represents the issue that must be resolved in this case. Cham claimed
that, when he was being placed on administrative leave. he handed a note containing his new
address to his supervisor, in the presence of another supervisor. The Agency denies the
occurrence. Resolving that factual dispute determines whether I have jurisdiction to determine
the merits of this appeal since, if Cham was correct, then the Agency had notice of his new
address, but sent its notice of termination (thus starting the jurisdictional clock to file his appeal)
to the wrong address. That mistake would constitute an extraordinary circumstance justifying
the tolling of the appeal filing date. If Cham foils to prove he provided such information by a
preponderance of the evidence, then, even though notice was sent to an incorrect address.
the Career Service Rules place the obligation of updating one's address on the employee. CSR
16-75 D. Thus, absent such notice, the Agency's dismissal letter would have been issued in
accordance with the Rules, Cham's appeal would be late, and I would be without jurisdiction to
hear the merits of his case.
Cham testified he handed his supervisor, Robert Vogt, a purple sticky note with his new
address on it when Vogt told him he was being placed on investigatory leave. [Cham
testimony). In response, Vogt testified he went over Cham's investigatory leave notice with him,
point-by-point, including his address, and Cham never balked at the address, and never
handed him a paper with a different address. [Vogt testimony).
Sean Engelking, the Operations Supervisor for the airport's Field Maintenance Division was
also present during Vogt's meeting with Cham. Engelking testified he and Vogt went over the
investigatory leave letter with Cham. Cham told them the phone number was incorrect. so they
reprinted the document with the corrected phone number. He stated Cham said nothing
about the address on the notice. and Cham signed the corrected notice in their presence. His
signature appears immediately above the address Cham later complained was incorrect.
[Exhibit 3).
While Cham hod an obvious self-interest in protecting his appeal, he offered no reason
why either of his supervisors might be dishonest in their recollection that he provided no address
change to them. In addition, Cham's signature immediately above his listed address,
immediately after Vogt went over each provision of the document, further demonstrates Cham
had no issue with the listed address. Cham also attributed the address problem on his lack of
fluency in English. Indeed, during hearing. Cham appeared to be challenged to understand at
times. although stating he understood. On the other hand, Engelking testified credibly that
Cham is fluent in English because he passes an annual security test in order to receive his
security badge, and the test is complex. Engelking also credibly testified Cham has the most
difficulty understanding English when it involves an assignment he does not wish to do. Engleking
gave specific examples of such selective fluency.
For the reasons stated immediately above, Cham failed to prove, by a preponderance of
the evidence. that he provided an updated address to any supervisor or other authority before
the Agency sent its notice of discipline on September 10, 2015. He therefore failed to establish
an extraordinary circumstance justifying the filing of his appeal beyond the jurisdictional time
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required by rule. Cham's tardy filing of his appeal places the matter outside of the jurisdiction of
the Hearings Office to consider the merits of his appeal. Consequently no decision enters on the
merits. 1

V.

ORDER

This appeal is DISMISSED WITH PREJUDICE.
DONE December 18, 2015.
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Bruce A. Plotkin
Career Service Hearing Officer
I certify that on December 18, 2015, I delivered a correct copy of this Decision and Order to the
following via email:
Mr. Phal Cham, phalcham l 965@gmail.com
City Attorney's Office, dlelitiqation@denvergov.org
John-Paul C. Sauer, ACA.john.sauer@denvergov.org
HR Services, HRServices@denvergov.org
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While this case is dismissed on jurisdictional grounds, a complete evidentiary hearing on the merits was conducted on December I,
2015. Thus, in the event of a remand, the evidence for a decision has already been presented, obviating the need for a new hearing.
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