CAREER SERVICE BOARD
CITY AND COUNTY OF DENVER, COLORADO

Appeal No. 02-1 SA

DECISION AND ORDER

IN THE MATTER OF THE APPEAL OF:
FRANKLIN GALE, Petitioner-Appellant,
V.

DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT, and the City and

County of Denver, a municipal corporation, Respondent-Agency.

On June 15, 2014, a captain of the Denver Sheriff Department (DSD) was arrested by the
Denver Police. Knowing that the captain would be processed through the court system, DSD
Chief Gary Wilson ordered Franklin Gale (Appellant), Chief of the Denver Sheriff Department's
Downtown Detention Center (DOC), to ensure that the captain received no preferential
treatment. Despite this order, Appellant, provided the captain with preferential treatment,
allowing the captain to leave the arraignment courtroom through the public doors, rather than
have the captain return to the secured portion of the building to complete paperwork, as would
have been required of every other detainee under the circumstances.
The incident was investigated. Appellant lied during the investigation as to the
circumstances surrounding the preferential treatment.
After the investigation, The Department of Safety determined Appellant's actions had
violated several internal DSD regulations as well as certain Career Service Rules. The
Department of Safety's Civilian Review Administrator (CRA), acting on behalf of the Executive
Director of Safety, discharged Appellant for his misconduct.
Appellant appealed his discharge. After a full evidentiary hearing, the Hearing Officer
issued a ruling affirming Appellant's discharge. Appellant now appeals that ruling to this Board.
Appellant first argues that the discharge of Appellant was "unlawful and void," because
it was ordered and implemented by the CRA and not the Executive Director of Safety (EDOS) or
a Deputy Manager of Safety. In support of this argument, Appellant cites to Section 2.6.4 of
Denver's City Charter which states:

The Manager of Safety shall be deemed the appointing authority
pursuant to Career Service requirements for purposes of hiring,
discipline and termination of Deputy Sheriffs and other employees
within the Sheriff Department
and to Charter Section 2.6.2 which provides that the Manager of Safety:
may appoint a Deputy Manager of Safety, who shall in addition to any other
duties assigned perform such functions and exercise such powers of the
Manager as the Manager may specifically assign to such Deputy.
From these two provisions, Appellant, in his brief at page 9, concludes, "[u)nder the
Charter only the Manager of Safety or Deputy Manager of Safety may discipline and terminate
employees of the Denver Sheriff Department." This conclusion is plainly incorrect.1
First, we note that Section 2.6.2 of the Charter simply gives the Manager of Safety (now
the Executive Director of Safety) the ability to appoint a Deputy Manager of Safety who can act
both as the Manager and on behalf of the Manager. We do not see how this discretion to
appoint a Deputy Manager of Safety limits the Manager's ability to lawfully impose discipline on
Deputy Sheriffs employed within the City's Career Service.2 This is because of the first portion
of Charter Section 2.6.4 cited above which describes the Manager of Safety as the appointing
authority pursuant to Career Service requirements for discipline and termination of Deputy
Sheriffs. We believe the plain language of those Career Service "requirements" permits the
Manager of Safety to designate someone, anyone (it need not be a Deputy Manager of Safety),
the authority to discipline employees of the Sheriff Department.
Career Service Rule 1, in the definition of "appointing authority" states, "[s]uch an
official may designate an agent to act for him as an appointing authority." This language is
clear. An appointing authority, in this case, the Executive Director of Safety, may designate an

1

Appellant notes that the Hearing Officer, in his decision, disposed of this argument with a two•sentence
reference to our decision in In re Gordon, CSB 10.14A. We agree with the Appellant that this was error. Gordon
does not appear to dispose of this Issue. In addition, the issue we believe the Hearing Officer considered to be
well•settled (because it is, indeed, well-settled) is that the CRA or Deputy Manager of Safety is qualified to testify
on the issue of discipline regardless of whether he or she possesses any law enforcement background or
experience or Is otherwise an Hexpert" on a particular topic of testimony. See, e.g., In re Monwell Fuller, CSB 3914A. The issue we dispose of today appears to be one of first impression for us. Nevertheless, because Appellant
is ultimately wrong on the substance of his argument, we find the Hearing Officer's error to be harmless.
2 While the Charter language concerning the Deputy Manager has general applicability to all agencies supervised
by the Department of Safety, we believe the language, for disciplinary purposes, has more applicability to
discipline involving Denver Police Officers and Firefighters by virtue of Charter Section 9.4.14 which specifically
provides for discipline to be Issued only by the Manager or Deputy Manager. This, of course, contrasts with
language applicable to discipline of Career Service employees, i.e., employees of the Sheriff Department, which,
under Career Service Rule, may be imposed by an appointing authority or any designee of the appointing
authority.

agent to act for her as appointing authority. The rule does not delimit who an appointing
authority may designate as his or her agent.
More specifically, Career Service Rule 16-703 stated, "[a]ppointing authorities may
designate agents to act for them in imposing discipline under this Rule 16." Again, we see no
ambiguity and we see no limitations. This rule allows appointing authorities, such as the
Executive Director of Safety, to appoint multiple individuals (note the use of the word "agents"
rather than "agent") to act as agent in imposing discipline. There is nothing in this rule which
limits the Executive Director of Safety's delegations of the authority to impose discipline in
favor of a Deputy Manager of Safety, as opposed to a Civilian Review Administrator. To the
extent that Appellant, at hearing, failed to prove that the Civilian Review Administrator was not
the designated agent of the Executive Director of Safety for the purpose of imposing discipline4,
Appellant has failed to prove that the discipline imposed by the CRA was unlawful and void or
that it otherwise failed to comply with the requirements set out in the Charter or Career Service
Rules.
Appellant next argues that his discipline should be overturned because the DSD failed to
follow certain internal guidelines for conducting investigations and holding disciplinary
meetings. He argues, without citation to any authority whatsoever, that these failures also
render the discipline "unlawful and void." We know of no authority supporting this
proposition, and, in any event, we disagree.
We are struck by the fact that even if everything alleged by Appellant is true, he has not
shown that any of these procedural irregularities has in any way prejudiced him, caused him
any modicum of harm, or actually violated any rights possessed by Appellant. Accordingly, we
do not see why the fact that the DSD brought in the Denver Police Department to conduct an
independent investigation into Appellant's misconduct entitles him to re-instatement.
Regardless, we do not believe that the process utilized by the Agency was violative of
internal guidelines. For example, we agree with the Agency that its requirement that the DSD
"investigate complaints or allegations of misconduct or law violations"5 is met by having the
DPD perform an investigation at the request of the DSD.6 The DPD is acting as the authorized
agent for the OSD in conducting the investigation of Appellant's misconduct. We do not
interpret the investigation provisions cited by Appellant as requiring every investigation to be
conducted by DSD employees and only DSD employees. DPD's investigation of Appellant was,
in all material respects, an investigation conducted by the DSD.7
3

Superseded by rule change not effecting the substance of the rule, but in effect at the time of the issuance of the
discipline in this case.
4
We do not foreclose the possibility that in the future, an appellant might be able to prove that a CRA or Deputy
Manager was not authorized to impose a disciplinary action.
5
DSD Order 1530.3A.
6
The OPD's CRO review is a proper part of that principal-agent authorized delegation.
7
The fact that the Agency attempted to avoid any conflicts or appearance of conflict in its investigation of a highranking employee Is to be applauded.

Appellant also claims that his pre-disciplinary meeting violated three other provisions of
the same DSD internal rule. We do not believe any irregularities in the conduct of the predisciplinary meeting warrant reversal of the Hearing Officer's decision. The record reflects that
Appellant had sufficient notice of the charges and evidence against him, was represented by
counsel, and had an opportunity to explain his version of the events in question. In the overall
disciplinary scheme over which our Hearing Officers preside, we hold that the procedure
afforded Appellant was fair and adequate under Career Service rules and that any technical
violation of DSD departmental procedures as a result of which Appellant suffered no adverse
impact or negative consequences do not warrant the overturning of the Hearing Officer's
decision.8
Appellant next claims that he is entitled to re-instatement because the Hearing Officer
erred in not issuing a subpoena to Chief Gary Wilson. Appellant claims the Hearing Officer
misinterpreted the Career Service Rule concerning subpoenas.
As Appellant acknowledged in his brief, CSR 19-4S(C) provides:
"[s]ubpoenas to compel the attendance of witnesses at hearing
whose testimony is relevant to the appeal, may be issued by the
hearing officer upon the motion of either party, supported by
good cause."
The Hearing Officer twice denied Appellant's request for the issuance of a subpoena to Gary
Wilson on the grounds that Wilson's testimony was not necessary for resolution of the appeal
or issues in the appeal. Indeed, it was not as the subject matter of Wilson's testimony was not
disputed and was, therefore, unnecessary. Appellant claims this amounts to a
misinterpretation of the Rule because the Hearing Officer added a new requirement for the
issuance of a subpoena.
We believe that what the Hearing Officer decided was that Wilson's testimony would
not be relevant to the resolution of any issue in the appeal or to the resolution of the appeal as
a whole. Accordingly, Appellant did not meet one of the requirements for issuance of a
subpoena.9 The Hearing Officer did not misinterpret the Rule.

8

We do not believe that it Is the Hearing Officer's responsibility to see that every internal rule regulation, guideline
or policy promulgated by an agency is followed t o the letter in every instance. Rather, the Hearing Officer's
responsibility is to conduct fair hearings and make decisions on discipline based on w hether he or she believes an
agency has demonstrated cause (Charter Section 9.1.lB) for Issuing the type and amount of discipline
administered by the agency w ithin the context of the Career Service Rules and any other applicable guiding
principles (such as, for example, City Charter or Ordinances, state law or federal law). The issue of agencies
following their own rules and regulations is relevant only to t he extent it persuades the hearing officer that an
agency has or has not met its burdens of proof on the nature and amount of discipline imposed.
9 Because the "relevance" requirement was not met, there was no reason for the Hearing Officer and there is no
need for this Board to determine whether "good cause" for the request for the subpoena had been demonstrated.

We also note that the language of the Rule vests discretion with the Hearing Officer as
to whether a subpoena will issue, even if the sought after testimony is deemed to be relevant
and the motion for the subpoena demonstrates good cause for its issuance. The Rule does not
say the Hearing Officer must issue a subpoena, only that he or she may issue a subpoena. We
see no evidence that the Hearing Officer abused his discretion by refusing to issue the
subpoena.
Appellant next takes issue with the Hearing Officer's lack of "any substantive discussion
or findings with respect to intent" as may be applicable to the charge of dishonesty sustained
against Appellant. Appellant was charged with and discharged for being intentionally
dishonest10• That was the issue considered by the Hearing Officer. The Hearing Officer made a
lengthy, detailed and well-reasoned analysis as to why he believed the charge of intentional
dishonesty had been proven by the Agency. That analysis is no less valid for want of the magic
words Appellant mistakenly believes need to be present for a sustainable finding on the
charge. 11
Appellant further claims there is insufficient evidence in the record to support the
Hearing Officer's decision. We disagree. We have thoroughly reviewed the record as well as
the Hearing Officer's analysis of the evidence adduced before him. We believe the Hearing
Officer reached a correct conclusion and would be questioning the decision had he reached a
different conclusion. Appellant's inconsistent stories, as well as the credible testimony of
witnesses who contradicted Appellant's dishonorable12 and unbelievable defense provides
sufficient justification for the Hearing Officer's decision. 13
Appellant next argues that his discharge carries with it negative policy implications and
should, therefore, be overturned. Again, we believe the opposite to be true. We believe that
keeping a high ranking officer on the job who has exhibited little regard for the truth and just as
little regard for the men and women who serve under him, would have a profound negative
impact on the Agency.

°Career Service Rule 16-60(E)(3) and Departmental Order RR 200.4.2.

1

11 Appellant

argues at page 17 of his brief that intent, as in intent to commit a deceptive act, "cannot be
automatically assumed merely because an allegedly false statement was made." Appellant cites to our decision in
In re Mounjim, 87-07A for this proposition. First, Mounjim does not appear to stand for this proposition. Second,
even if it did, or even assuming Appellant's proposition to be correct, we do not see the Hearing Officer's decision
being the result of mere assumptions. We believe it to be settled law that intent to deceive may be inferred from
actions and statements. Kennedy v. William R. Hudon, Inc., 659 F.Supp. 900, 906 (D.Colo.1987); Crawford Rehab.
Serv., Inc. v. Weissman, 938 P.2d 540, 551 (Colo.1997). The record contains evidence of statements and actions
from which the Hearing Officer could have rightly inferred Appellant's intent to deceive, and, therefore conclude
that he intentionally committed a materially deceptive act and was knowingly dishonest.
12 We believe trying to foist blame on subordinates for his own misconduct to be dishonorable. (See Hearing
Officer decision, p. 14.)
13
The thrust of pages 18 through 24 of Appellant's brief is that the Hearing Officer should have made different
credibility determinations. We do not believe that the record supports any credibility determinations contrary to
those made by the Hearing Officer. In addition, as we have oft stated, it is not the Board's responsibility to make
credibility determinations or re-weigh the credibility of witnesses.

In addition, we do not perceive any fundamental fairness issues raised by the process
used to effectuate the termination of Appellant's employment and we do not see any violation
of the City Charter or Career Service Rules. At page 25 of his brief, Appellant rehashes his
meritless argument that only the Manager of Safety or a duly appointed Deputy Manager can
discipline Appellant. As we have discussed, supra, this is an incorrect reading of both the
Charter and our Rules. There is no evidence in this record tending to prove the CRA was not
duly authorized by the Executive Director of Safety to act as disciplinarian in this case - and we
are certain that the Charter and our Rules allow for this delegation. Neither the CRA nor the
Agency has re-written the Charter and there is no "separation of powers" issue, as alleged by
Appellant at pages 25-27 of his brief•14
At page 27 of his brief, Appellant alleges that the Agency's failure to strictly follow its
internal guidelines resulted in a violation of his due process rights. We disagree. It is settled
law that a failure to follow established guidelines, "does not in and of itself implicate
constitutional due process concerns." Tonkovich v. Kansas Bd. of Regents, 159 F.3d 504, 522
(10th Cir.1998}; Trotter v. Regents of University of New Mexico, 219 F.3d 1179, 1185 (10th Cir.
2000}; Dineen v. City and County of Denver, 2013 WL 2378665, Civil Action No. 12-cv-03282RBJ-KLM (D. Colo. 2013) at •s ("[T]he City's mere failure to follow its own personnel rules,
ordinances, and/or City Charter does not, by itself, give rise to a due process violation.)
Appellant received a full, fair and independent investigation into his misconduct, performed by
the Denver Police Department at the behest of the Denver Sheriff Department. Prior to his predisciplinary meeting he was served with a statement of the charges being brought against him
and an explanation of the evidence supporting those charges. He was afforded a predisciplinary meeting where he was represented by counsel and where both he and his counsel
were given an opportunity to speak to the charges before any final decision on discipline had
been made. Appellant was afforded all the process he was due.
Finally, Appellant claims he was discharged because he is a high ranking member of the
Fraternal Order of Police. The Hearing Officer determined this claim to be unproven. We
believe the Hearing Officer to be guilty of understatement. We see no credible evidence in the
record proving that Appellant was discharged because of his union activity or union
membership.
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We do not believe Alexander Hamilton had Denver's Career Service system or t he discharge of a public employee
for misconduct in mind when he penned the Federalist No. 70, cited by Appellant. In addition, we do not believe
Appellant' s discharge imperils our democracy. (See, e .g. Appellant' s brief, top of p. 25 where he claims
"fundamental principles of our society are at play here.'')

For all of the above reasons, the Hearing Officer's decision is AFFIRME0.1s

SO ORDERED by the Board on May 19, 2016, and documented this 21st day of July, 2016.

BY THE BOARD:

Chair (or Co-Chair)

Board Members Concurring:

Patti Klinge

Derrick Fuller

15

Appellant has requested oral argument. That request, obviously, is denied.

