CAREER SERVICE BOARD, CITY AND COUNTY OF DENVER
STATE OF COLORADO
Consolidated Appeals No. A025-17A and A026-17A

DECISION AND ORDER

IN THE MATIER OF THE APPEALS OF:

CARLOS HERNANDEZ and BRET GAREGNANI,
Appellants-Respondents,

vs.
DEPARTMENT OF SAFETY, DENVER SHERIFF DEPARTMENT,
and the City and County of Denver, a municipal corporation, Agency-Petitioner.

This appeal arises out of the events more fully described in our decision in the
Matter of James Johnson, No. 24-17A. On November 11, 2015, Appellants Carlos
Hernandez and Bret Garegnani responded to an emergency caused by an inmate at the
Downtown Detention Center, Michael Marshall, who was experiencing a psychotic event
which quickly turned into a physical medical emergency. During this event, Marshall
alternated between struggling with deputies to states of unconsciousness. Marshall
eventually stopped breathing and died in the hospital nine days later. The incident,
including Appellants' interactions with Marshall, were recorded on videotape.
Deputies Carlos Hernandez and Bret Garegnani (Appellants) were two of the
deputies tasked with restraining Marshall during his psychotic episode. During their
efforts to restrain Marshall, Appellant Hernandez applied his OPN1 to Marshall's ankle
and Appellant Garegnani applied pressure to Marshall's head and neck area.
The Department of Safety, Denver Sheriff Department (Agency) determined that
Appellant Hernandez's use of his OPN on Marshall amounted to a violation of the
Agency's Use of Force policy, and that Appellant Garegnani's use of pressure on
Marshall's upper head, shoulder, and neck area amounted to a violation of that same
policy. The Agency issued Appellant Hernandez a ten-day suspension for his use of
inappropriate force, and issued Appellant Garegnani a sixteen-day suspension for his
use of inappropriate force.
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OPN stands for Orcutt Police Nunchaku. A nunchaku is a martial arts weapon consisting of two batons joined
together at their tops by a short length of rope or chain. It is used as a pain compliance device.
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The Appellants appealed their suspensions to a Hearing Officer. The Hearing
Officer determined that neither Appellant had violated the Agency's Use of Force policy
and overturned the orders of discipline. The Agency has appealed the Hearing Officer's
determination to this Board.

Appellant Hernandez
The Agency first argues that the Hearing Officer misinterpreted and misapplied
the Agency's Use of Force policy in considering whether Appellant Hernandez's use of
his OPN on Marshall violated said policy. Specifically, the Agency claims that the
Hearing Officer, in his analysis, failed to consider the portion of the policy which requires
a deputy to consider why an inmate might be resisting or unresponsive
Even if this assertion were true, we do not see how or that it would have changed
Appellant Garegnani's decision to use his OPN, or that it would have resulted in the
Hearing Officer reaching a different conclusion. In short, even if the Hearing Officer had
considered this portion of the policy, we do not see that it would have compelled him to
reach a different conclusion.
The Agency also argues, however, that Appellant Hernandez's use of the OPN
was unnecessary. The Agency points to the fact that prior to Appellant Hernandez's
use of the OPN, a different deputy had used the OPN on Marshall to no avail. It was
the conclusion of several deputies at the scene that due to Marshall's condition, he was,
apparently, impervious to pain.
The OPN is a pain compliance device. There is no reason to apply a pain control
device knowing that the subject will not respond to the pain. Applying a pain control
technique knowing that it will not be effective is nothing more than a gratuitous infliction
of pain.
The Agency further argues that the Hearing Officer misinterpreted the Use of
Force policy by failing, in his analysis, to apply the provision which requires a deputy,
when considering a use of force, to consider whether a subject poses an imminent
threat of injury to an officer, themselves or others. The video shows and the record
demonstrates that when Appellant Hernandez applied his OPNs to Marshall, Marshall
was being controlled by at least four other deputies and he did not pose a threat to
others at that time.
Further, as the Agency notes, the Use of Force policy requires de-escalation of
force when the subject is under control or any resistance has ceased. In this case, the
record reflects that at a time when Appellant Hernandez was applying his OPNs to
Marshall, four other deputies were controlling Marshall, though they were de-escalating
the force they were applying, and Marshall was in handcuffs and leg irons. So, instead
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of de-escalating force as his colleagues were doing, Appellant Hernandez re-escalated
his use of force by re-applying his OPNs on a subject who was already under control. 2
Finally, the Agency argues the Hearing Officer misinterpreted the Use of Force
policy by failing, in his analysis, to apply the provision which requires a deputy, when
considering a use of force, to recognize that their conduct, in connection with a use of
force, may be a factor which can influence the force option necessary in a given
situation.
Here, the Agency notes that at one time, the video of the event shows Marshall,
handcuffed and in leg irons, being restrained by four deputies, with no movement or
struggling observed by either the deputies or Marshall. It is at this time of relative calm
that Appellant Hernandez decides to re-apply his OPN's to Marshall's ankle, with the
video plainly showing Marshall responding to the use of the OPNs by restarting to
actively resist, requiring the deputies to then reengage with escalated force.
The video demonstrates that Appellant Hernandez ignored that portion of the
Use of Force policy advising that his actions have consequences regarding others' use
of force. Had the Hearing Officer properly applied the entirety of the Use of Force policy
to this situation, he would have (and should have) found that Appellant Hernandez's
unnecessary re-application of his OPN caused Marshall to endure a re-escalation of
force from the deputies attempting to control him.

Appellant Garegnani
The Agency first argues that the Hearing Officer erred in that he misinterpreted
the Agency's Use of Force policy by improperly reading into the policy a requirement
that safety of deputies and others takes precedence over the medical concerns of a
prisoner.
The Agency claims the Hearing Officer applied this misinterpretation to
improperly justify Appellant Garegnani's continued use of pressure to Marshall's head
and neck when he had been asked by a nurse to relent on that pressure, and at a time
when other deputies had control of Marshall. Appellant Garegnani claimed, and the
Hearing Officer accepted the claim, that Garegnani needed to maintain the pressure on
Marshall because he was still resisting and the concern for the safety of other nurses
and deputies justified his continued use of force.
We have reviewed the language of the policy and agree with the Agency that the
language referenced by the Hearing Officer is not explicitly contained in the policy, and
that any interpretation of the policy resulting in a conclusion reached by the Hearing
Officer is a misinterpretation of the policy.
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The Agency correctly cites the record when it notes that a deputy newly arriving on the scene (Bautista) was able
to control Marshall's ankle with the use of her hands where Appellant Hernandez had been using his OPN. We
believe this supports the Agency's claim that the use of the OPNs on Marshall's ankle was unnecessary.
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We find nothing in the policy that, under the circumstances presented by this
situation, made safety of the deputies and/or nurses paramount over the medical
condition of the prisoner, especially where, as here, the safety of the deputies and
nurses was not seriously at risk, given the overwhelming manpower, restraint devises,
and control techniques in use and available to the deputies at the scene.
The Agency also argues that the Hearing Officer's misinterpretation of the policy
should be overturned because it sets bad policy precedent. Specifically, the Agency
raises the concern that it is the care and custody of inmates that is the primary function
of the Agency.
We do not want the Hearing Officer's misinterpretation to in any way be used as
a justification for compromising the health, safety and general well-being of the
individuals who have been entrusted to the Agency's care and custody. We believe the
Hearing Officer's holding that officer or bystander safety takes precedence over the
health and well-being of inmates, regardless of the gravity or severity of the comparative
risks to each, is not policy and sets bad precedent. 3
The Agency next argues that the Hearing Officer misinterpreted the Agency's
Use of Force policy by failing to consider the portion of the policy which requires a
deputy to consider why an inmate might be resisting or unresponsive. We reject this
argument for the same reasons we rejected it above concerning Appellant Hernandez.
The Agency raises a factual issue with the Hearing Officer's decision which we
find compelling. The Agency, in part, based its decision to discipline Appellant
Garegnani on the testimony of a Nurse Ajao, who stated that she asked Appellant
Garegnani to release his pressure off of the neck area of Marshall because she was
afraid Marshall would aspirate, but that Appellant refused.
The Hearing Officer rejected this testimony claiming that another nurse did not
remember Nurse Ajao saying this. But a lack of memory is not a denial; a lack of
memory as to whether a statement was or was not made is not a claim that the
statement was not made.
In addition, the Hearing Officer claimed that another nurse, Nurse Allison, did, in
fact, directly contradict Nurse Ajao. The record indicates, however, that this could not
have happened because the video of the incident showed that Nurse Allison was not in
the sally port at the time Nurse Ajao made her request of Appellant Garegnani to
release his pressure from Marshall's upper back and neck area.
In addition, the Hearing Officer dismissed Appellant's refusal to release his
pressure on Marshall, as, essentially, harmless because he eventually released his
pressure off Marshall when asked to do so by Nurse Allison. The problem with this,
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Simply, deputies are not permitted to use whatever level of force they wish to use at any time, regardless of the
circumstances, just so they can feel 100 per cent safe in a given situation, and ignore the medical needs of inmates
until such time as that 100 per cent safety level is achieved.
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however, is that there is almost two minutes between the time Nurse Ajao asked
Appellant to release his pressure and the time Nurse Allison asked.
In other words, Appellant applied almost two minutes of pressure which could
have restricted the breathing of Marshall, after being asked by a medical professional
not to do so. Again, this use of force came at a time when other deputies plainly had
Marshall under control. Accordingly, Appellant Geragnani's use of force for those two
minutes was unnecessary (and possibly harmful) and, therefore, in violation of Agency
policy.
Finally, the Agency argues that the Hearing Officer erred by summarily
dismissing the charge brought under CSR 16-60A. The Hearing Officer did so based on
his belief that because the misconduct would also be evaluated under a different
charge, there could be no violation of this rule, believing it to be an improper stacking of
charges.
The Hearing Officer was wrong in summarily dismissing the charge. As we noted
in our decision in the appeal of Johnson v. Dept. of Safety, No.24-17A, the mere fact
that a single act of misconduct is alleged to have violated several different rules does
not constitute improper stacking or piling on of charges. Improper stacking occurs only
when a penalty is enhanced based solely on the number or amount of charges brought.
The Agency did not stack charges and the Hearing Officer erred in failing to consider
the CSR 16-60A charge.
For all the above reasons, we find that the Hearing Officer made critical errors of
interpretation and factual findings, and that the record of this case, including the video of
the event, demonstrate that both Appellants did, in fact, use unnecessary force on
inmate Michael Marshall, in violation of the Agency's Use of Force policy.
Accordingly, the Hearing Officer's decision is REVERSED and this matter is
REMANDED back to the Hearing Officer for a determination of the appropriateness of
the penalties imposed by the Agency against the Appellants.4
SO ORDERED by the Board on June 7, 2018, and documented this 17th day of
January, 2019.
BY THE BOARD:
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Neil Peck, Co-Chair

Board Members Concurring: Karen DuWaldt, Tracy Winchester
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To the extent that the Agency, in its brief, has raised arguments not addressed in this decision, those arguments
have been rejected.
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