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Subject: Conflicting code provisions regarding the applicability of Denver Zoning Code
Section 7.3.5.2 pertaining to Rooftop or Second Story Decks in the Urban Center (C)
Context

Overview and Summary of Determination

The DZC includes supplemental design standards for rooftop and second-story decks to protect adjacent low-scale
residential properties while allowing outdoor space for DADUs. These regulations apply across most neighborhoods,
except Downtown, Campus, and Master Planned areas, and are modified within certain overlays.

In the 2024 Bundle of Text Amendments, rooftop and second-story deck regulations were updated for clarity and to
support expanding ADU construction citywide. However, new language in DZC Section 7.3.5.2.B.1 inadvertently
broadened applicability, stating that the standards apply to all primary and accessory building forms in all Urban
Center districts. This conflicts with the standards’ intent and the more specific applicability criteria in Section
7.3.5.2.B.2.

After reviewing similar provisions, legislative history, and code drafting materials, it's clear that the broad
applicability language in Section 7.3.5.2.B.1 was included in error and conflicts with the standards’ purpose and the
more specific applicability language in the same section.

Therefore, DZC Section 7.3.5.2.B.1 does not apply and should not be applied or enforced. This determination is only
valid until such time a subsequent text amendment to the DZC correct the error.

DZC Version

This zoning code clarification applies to the 2010 Denver Zoning Code - Restated in its entirety on February 25,
2025 as amended through May 7, 2026 and all subsequent versions of the DZC until the error is corrected.

Date of Determination
May 6, 2026

Denver Zoning Code (DZC) Section(s) Affected

Section 7.3.5.2 — Rooftop or Second Story Decks

A. Intent
To protect the privacy of adjacent rear yards when adjacent to low-scale residential neighborhoods and to allow for small outdoor
space for Detached Accessory Dwelling Units.

B. Applicability
This Section 7.3.5.2 applies to the following:

1.  All zone districts when using all primary and accessory building forms;
2. All C-RX, C-MX, and C-MS zone districts when using the following building forms under the listed conditions:
a. A Town House Primary building form; or
b. A Detached Accessory Dwelling Unit accessory building form when accessory to a Town House primary building form;
and
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c.  When the Zone Lot is adjacent to a zone district with a limitation on rooftop or second story decks in the rear 35% of the
Zone Lot Depth.

C. Supplemental Design Standard

1. Rooftop or Second Story Decks are prohibited in the rear 35% of the Zone Lot Depth, except with a Detached Accessory
Dwelling Unit building form.
2. ARooftop or Second Story Deck with a Detached Accessory Dwelling Unit building form is subject to the following limits:
a.  Shall only be allowed when the subject property has a Rear Zone Lot Line that abuts an Alley;
b. Must be sited entirely within 15 feet of the Rear Zone Lot Line abutting an Alley;
c. May have an upper walking surface with a maximum area of 100 square feet, including posts, railings, walls or other
structural features, but excluding any above grade stairways at the Street Level connected to a Rooftop or Second
Story Deck;
d. May encroach into a required setback only if the Rooftop or Second Story Deck complies with the additional
standards stated in Sec 7.3.7.4 Setback Exceptions; and
e. The upper walking surface of the Rooftop or Second Story Deck may not exceed 14 feet in height.

Key Code Sections and Definitions

The following are key terms and summaries of key code sections applicable to this zoning code clarification. Please
refer to the Denver Zoning Code (DZC) and Denver Revised Municipal Code (DRMC) for a full reading of these code
provisions. (If links no longer work, please visit www.denvergov.org/zoning for the Denver Zoning Code, and
www.denvergov.org and search for “municipal code.”

Rooftop or Second Story Deck means any unenclosed deck, patio, terrace, porch, exterior balcony, or similar
unenclosed building element either located on the roof of a primary or detached accessory structure or projecting
from the building above the Street Level. For purposes of this definition, “Rooftop or Second Story Deck” shall not
include above-grade stairs that are 4 feet wide or less and landing equal to or less than 16 square feet in area. (DZC
Section 13.3 - Definitions of Words, Terms & Phrases)

Supplemental Design Standards (Various Code Sections)

The DZC contains supplemental design standards in all neighborhood contexts, except for Downtown (D), Campus
(CMP), and Master Planned (M), and various overlay zone districts. These sections provide supplemental design
standards that further limit the placement of rooftop or second story decks in various neighborhood contexts and
overlay districts.

DZC Section 3.3.5.2 - Suburban (S) DZC Section 9.4.3.8.D.3.b.i - Scottish Village

DZC Section 4.3.5.2 ~Urban Edge (E) Conservation (CO-3) Overlay
DZC Section 5.3.5.2 - Urban (U) DZC Section 9.4.3.9.D.3 -Potter Highlands

Conservation Overlay (CO-4)
DZ i 3.5.2 - I
C Section 6.3.5.2 - General Urban (G) DZC Section 9.4.3.10.E.6 -Krisana Park Conservation

DZC Section 7.3.5.2 - Urban Center (C) (reproduced Overlay (CO-5)
earlier in memo)

DZC Section 9.4.3.11.E.1 - Bungalow Conservation
DZC Section 9.1.5.2 -Industrial (1) Overlay (CO-6)
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The supplemental design standards in the base neighborhood contexts all contain three sections: an intent
statement, applicability provisions, and the supplemental design standards.

Supplemental Design Standard Intent Statements

Where provided in the DZC, the supplemental design standards impose restrictions on the placement of rooftop or
second-story decks on zone lots. However, except in the context of suburban neighborhoods, the following intent
language is consistently included in all neighborhood contexts where the supplemental design standards are
applicable:

“To protect the privacy of adjacent rear yards when adjacent to low-scale residential neighborhoods and to
allow for a small outdoor space for Detached Accessory Dwelling Units.”

In the suburban context, the reference to Detached Accessory Dwelling Units is left out.
Supplemental Design Standard Applicability Language

The supplemental design standards include applicability language that states which zone districts and building
forms are subject to the supplemental design standards. The following is a summary of which building forms and
zone districts are subject to the supplemental design standards:

e All primary and accessory building forms in the SU, TU, RH zone districts in the Suburban (S), Urban edge (E),
Urban (U) neighborhood contexts, and the E-MU-2.5 zone district.

e The Town House and Garden Court Building forms in all MX, RX, and MS zone districts in the Urban Edge (E)
and Urban (U) neighborhood contexts and in the G-MU, G-RO, G-RX, G-MX, and G-MS zone districts.

e The Town House building form in the C-RX, C-MX, C-MS, and I-MX zone districts.

e 0On zone lots adjacent to a zone district with a limitation on Rooftop or Second Story Decks in the rear 35% of
the Zone Lot Depth in all MX, RX, and MS zone districts in the Urban Edge (E), Urban (U), and Urban Center
(C) neighborhood contexts and in the G-MU, G-RO, G-RX, G-MX, G-MS zone districts.

e All primary and accessory building forms in all zone districts within the Urban Center (C) zone district.

Supplemental Design Standards - Various Neighborhood Contexts and Overlay Districts

Across all neighborhood contexts, the supplemental design standards, where applicable, generally include the
following components:

e A prohibition of rooftop or second story decks in the rear 35% of the zone lot, except for rooftop or second
story decks on a Detached Accessory Dwelling Unit building form.

e Various design parameters for rooftop or second story decks associated with a Detached Accessory Dwelling
Unit building form.

e The ability of the Zoning Administrator to prohibit other similar structures in the rear 35% of the Zone Lot
Depth when it is found that the structure would have similar adverse privacy impacts as those of prohibited
rooftop or second story decks.

Scope of Determination and Authority
Conflicting Code Provision

This zoning code determination clarifies the applicability of DZC Section 7.3.5.2, which establishes supplemental
design standards for rooftop or second-story decks in the Urban Center (C) neighborhood. Section 7.3.5.2.B has two
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applicability provisions. Subsection (1) applies broadly to all building forms in all Urban Center zone districts, while
subsection (2) applies only to specific zone districts and building forms under defined conditions. These provisions
conflict, as the broad application in subsection (1) is inconsistent with the targeted language in subsection (2) and
the overall intent of the supplemental design standards.

Parameters of Clarification

This clarification is being provided in accordance with DZC Section 12.4.6 - Code Interpretations and
Determinations of Unlisted Uses which permits the Zoning Administration to determine which of two or more
conflicting provisions apply generally (DZC Section 12.4.6.A.3).

When issuing a zoning code clarification, DZC Section 12.4.6.3.F sets forth five rules of interpretation to utilize as
applicable. The applicable rule to this clarification is rule 4: When more than one interpretation of required
provisions or procedures is possible, the Zoning Administrator shall choose that interpretation that best implements
the Comprehensive Plan and/or this Code in a manner consistent with applicable law.

Further, DZC Section 12.4.6.4.A states that all code interpretations may only be made upon finding that:

1. The interpretation is consistent with the intent of this Code; and
2. Consistent with the intent of the Neighborhood Context and zone districts(s), and with the intent of any
specific Code provision(s) at issue.

Finally, Denver Zoning Code Section 1.1.3.3 provides standards of applicability regarding conflicting provisions that
generally states that where different provisions of this Code specify different and conflicting standards, the most
restrictive standard shall apply. It also states where there is a conflict between a generally applicable standard in
this Code and a more specific standard, the more specific standard or regulation shall apply instead of the general
standard.

Analysis and Determination

The following analysis is provided to support the zoning code determination. The analysis focuses on the intent of
the specific code provision, the consistency of the regulations throughout the DZC with minor adjustments due to
the specific neighborhood contexts and increasing intensity of development permitted in each context, except for the
Urban Center (C) context, and background on the text amendment that led to the conflicting standard.

o The applicability provisions in the Urban Center (C) context are inconsistent with applicability
provisions in other neighborhood contexts and are more restrictive than other, less permissive
neighborhood contexts.

The applicability provisions for the supplemental design standards identify affected zone districts and building forms
for which the regulations apply, scaled to the most restrictive regulations in residentially focused single-unit, two-
unit, and row house zone districts within lower-intensity neighborhoods. As zone district intensity increases, the
applicability of the standards narrows. In multi-unit, mixed-use, and main street zone districts, the standards apply
only to lower-scale residential building forms like Town House and Garden Court, not to higher-intensity forms like
Apartment, General, or Shopfront. Higher-intensity forms usually have other required design features, such as upper-
story setbacks, that provide for transitions to lower-scale protected zone districts.
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The Urban Center (C) neighborhood context is the only context where the supplemental design standards apply to all
building forms and all zone districts, including the General and Shopfront forms, which allow for higher-intensity
development. The Urban Center neighborhood context also the most intense and permissive neighborhood context
in the DZC outside of the Downtown context.

e The applicability language is inconsistent with the intent of the supplemental design standards.

This broad applicability language in DZC Section 7.3.5.2.B.1 is more inconsistent when considering the design
standards’ intent. As written, applying these standards to all building forms in all urban center zone districts
introduces regulations that exceed the standards’ intent by subjecting them to situations where there are no
adjacent low-scale residential neighborhoods and directly conflict with the applicability language in Section
7.3.5.2.B.2, which directly implements the standards’ intent by limiting them to transitional situations adjacent to
lower-scale residential zoning.

e The applicability language was drafted in error.

The conflicting code provision was introduced as part of a broader bundle of code amendments that were passed by
City Council on December 16, 2024 (Ordinance 2024-1589) and became effective on February 25, 2025. The
bundle had many objectives, one of which was cleaning up and standardizing code language across all
neighborhood contexts for the rooftop or second story deck supplemental standards. The changes aligned the
regulations with another effort that was passed earlier in 2024 that authorized accessory dwelling unit construction
widely throughout the city. The changes were necessary to address inconsistencies in code language across all
neighborhood contexts regarding the supplemental standards.

The text amendment bundle introduced a new applicability format that is consistent across all neighborhood
contexts. The format included two subsections where the first subsection was geared towards specific lower-scale,
SU, TU, and RH zone districts within that neighborhood context where the standards would apply to all primary and
accessory building forms and read as follows (where x represents the neighborhood context):

1. All the X-SU, X-TU, and X-RH zone districts when using all primary and accessory building forms; and

The second subsection pertained to the applicability of the standards in mixed-use and main street zone districts
that permitted lower-scale residential building forms, such as the garden court, town house, and accessory dwelling
units, and to provide for the transitional provisions when a zone lot is adjacent to a lower-scale residential zone
district. Subsection 2 read as follows (where x represents the neighborhood context):

2. All X-RX, X-MX, and X-MS zone districts when using the following building forms under the listed conditions:
a. A Town House Primary building form; or
b. A Detached Accessory Dwelling Unit accessory building form when accessory to a Town House primary building form;
and
c.  When the Zone Lot is adjacent to a zone district with a limitation on rooftop or second story decks in the rear 35% of the
Zone Lot Depth.

Prior to the text amendment, all neighborhood contexts except for the Suburban and Urban Center contexts had a
version of both subsections. The suburban context only had a version of the first subsection given how restrictive
that zone district is intended to be, and the urban center only had a version for the second subsection given how
permissive that neighborhood context is intended to be. DZC Section 7.3.5.2.B previously read as follows:
B. Applicability
Town House building form in all the C-RX, C-MX, and C-MS zone districts when the zone Lot is adjacent to a zone
district with a limitation on rooftop and/or second story decks in the rear 35% of the Zone Lot depth.
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With the text amendment, the first subsection was inadvertently copied over from other neighborhood contexts and
the applicability language subsequently expanded to all urban center zone districts using all primary and accessory
building form. As a result, it introduced new regulations that were more restrictive than any other neighborhood
context, including the suburban context.

The error was confirmed by interviewing members of the code drafting team and reviewing all publicly available
information that was presented to support the code adoption.

Miscellaneous Information in Support of the Determination

Relevant DZC Intent Statement - This Code is intended to balance conservation and development by: Providing
standards for compatible transitions of use, density, building scale, and height between existing and new
development. (DZC Section 1.1.2.C)

Comprehensive Plan 2040 - The comprehensive plan does not contain specific guidance on this topic, however, the
Vision Element of Strong and Authentic Neighborhoods, Goal 1 - Create a city of complete neighborhoods, Strategy
D states, “Encourage quality infill development that is consistent with the surrounding neighborhood and offers
opportunities for increased amenities” touches upon the need for compatible development.

Determination

Given the analysis and rationale provided above, it is hereby determined that DZC Section 7.3.5.2.B.1 does not
apply and will not be enforced. The error will be corrected through a subsequent text amendment to the DZC.

While the conflict in the DZC came about through an unintended code drafting error, this determination is also
supported by the analysis and facts provided above and is consistent with the intent of the code and the intent of
the specific code provision at issue. Further, the determination is in keeping with DZC Section 1.1.3.3.A.2 that
specifies where there is a conflict between a generally applicable standard in this Code and a more specific
standard of the Code, the more specific standard or regulation shall apply instead of the general standard. While the
conflicting code provision isn’t a “standard” but an applicability rule, the more general applicability rule conflicts with
both the more specific applicability rule and the intent of the section in question; therefore, it supersedes the more
general applicability rule in Sec. 7.3.5.2.B.1.

Recommendation to implement

e This determination shall be posted on the City’s website and shared with all zoning review teams.
e |tis recommended that a text amendment be pursued as soon as practical to eliminate the conflicting
standard.
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