Appeal of Administrative Decision

Sec. 12.4.8

"2 DENVER
fly DENVER




I —
Appeal of Administrative Decision

Sec. 12.4.8

12.4.8.1 Review Process
A. Initiation

1.  Any person aggrieved or any officer or department of the City may appeal to the Board of
Adjustment from any final administrative order, requirement, or any-decision, er-determi-

nation, or permit issued made-by a Community Planning and Development administrative
official in the enforcement of this Code.

2. Such appeal shall be filed with the Board of Adjustment within 30 days from the date of
he final mdel quunement decision, detelmlmtlon or nelmlt ﬁre—hm—prnvrded—hy—th&

B. Appeal and Fees
All appeals of an administrative order or decision shall be filed in writing, must specify the par-
ticular grounds upon which the appeal is taken, and otherwise comply with applicableaceerd-
ingtothe rules of the Board of Adjustment. The appellant shall pay all required fees at the same
time the application is submitted. See Section 12.3.3, Submission of Applications.
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This section is relevant to any action of CPD staff - any order, requirement,
decision, determination, or permit may be appealed to the Board of Adjustment. The appeal must be filed with the Board of
Adjustment within 30 days of the date of the action. Appeals shall be filed in writing and must specify the particular grounds upon

which the appeal is taken — that means that the appellant must specify how they believe that CPD erred. And the fees must be paid
at the time of application — all fees are set and collected by the BOA.
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C. Stay of Proceedings Upon an Administrative Appeal
An appeal to the Board of Adjustment from any final order, requirement, action;-decision, de-
termination, or permit issued by Community Planning and Development shall stay all actions
and proceedings in furtherance of the action being appealed, unless the Zoning Administrator
certifies that, by reason of the facts stated in the certificate, a stay would cause unnecessary or
undue risk of damage or disruption to life or property, or would conflict with efforts to address
a public health emergency as defined in Section 11.2.12.1 of this Code. When such a certificate
is filed, proceedings shall not be stayed except by a restraining order granted, after due notice
to Community Planning and Development by a court of proper jurisdiction.

D. Action by Zoning Administrator
Hponreceiptofanotice-ofappeal-The Zoning Administrator shall transmit to the Board of
Adjustment all of the original documents and materials, or true copies thereof, constituting
the record upon which the order or decision appealed from was based. Transmittal shall be
completed within 21 days from the date a complete application for an administrative appeal is
submitted to the Board of Adjustment, including the payment of all fees.
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Upon appeal, all actions that further the action being appealed shall be stayed — or paused -
unless the ZA certifies that a stay would cause unnecessary or undue risk of damage or disruption to life or property, or would
conflict with efforts to address a public health emergency.

For example, if a delay in the middle of construction activities would leave the site vulnerable to destruction by weather or
__-,then the ZA can certify as such and the construction can proceed to make the site safe. When the ZA certifies as much, the only
option for staying — or pausing — the proceedings in furtherance of the action would be a restraining order issued by a court.

D. requires the zoning administrator to transmit all documents and materials that make up the record upon which the order
or decision was based. The new text requires that the zoning administrator transmit the full record within 21 days from the date
when a complete administrative appeal application is submitted to the BOA. That’s 21 calendar days, not business days.
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Division 13.2 on Computation of Time

F. Computation of Time
Periods defined by a number of days shall mean a number of consecutive calendar days, includ-
ing all weekend days, holidays, and other non-business/working days. However, if the last
day falls on a Saturday, Sunday, or legal holiday, the period extends to the next day that is nota
Saturday, Sunday, or legal holiday.
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One aside here — on the 21 calendar day deadline, it may be important to note that that Division 13.2 states that if that 215t
day falls on a Saturday, Sunday, or legal holiday, the period extends to the next day that’s is not a Saturday, Sunday, or legal

holiday.
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E. Public Hearing and Decision by Board of Adjustment
Following notice and a public hearing according to the rules of the Board of Adjustment, the
Board of Adjustment shall approve or deny the appeal based on the presumption and review
criteria in Section 12.4.8.1.F below.

F. Presumption and Review Criteria

1. Presumption
Any order or decision of an administrative official authorized to act under this Code shall
be presumed to be correct unless clear and convincing evidence introduced before the
Board of Adjustment supports a contrary determination or finding.

2.  Review Criteria
The Board of Adjustment shall consider whether or not the action by the administrative
officer complied with the applicable portions of this Code when approving or denying an
administrative appeal.
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While these subsections didn’t change with the Bundle, anyone dealing with an appeal should also know that any order or decisio
n by an administrative official is presumed to be correct unless clear and convincing evidence introduced before the Board of
Adjustment supports a contrary determination or finding. Clear and convincing evidence is a legal standard that requires evidence
to be highly probable and substantially more likely to be true than not. It’s a higher standard of proof than the preponderance of
evidence, which is what'’s required for approval of other discretionary actions in the code.
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Required vote = 4 members of BOA

12.2.6.9 Limitations on Powers
A. Concurring Vote Required

1. The concurring vote of 4 members of the Board of Adjustment shall be necessary to re-
verse any order, decision, or determination of any administrative official authorized to act
under this Code as described in Section 12.4.8, Appeal of Administrative Decision.

2. The concurring vote of 3 members of the Board of Adjustment shall be necessary to
decide in favor of the applicant on any other matter for which the Board of Adjustment is
the decision-making or reviewing authority under this Code.
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And, finally, it is also important to note that when someone appeals a decision of the Zoning Administrator or CPD staff, they
must get the vote of 4 members of the Board of Adjustment to reverse any order, decision, or determination.





